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RESTRICTIVE TRADE PRACTICES IN INDIA, 1969-91

EXPERIENCE OF CONTROL AND AGEMNDA FOR FURTHER WORK

ABSTRACT

This paeper purporis
corntrcl of FRestrictive

P

the eyperience of
‘ractices (R7PF) iIn Ingra by the
1onopolies and Resirictive de  Practicezs (MRTF) Coomizssicon
under the MRTFPF Gct, 1949, This experignce i3  examinsd by
s=tatistical analysis of RTF ingquiries instituted and disoosed o
bv the Commission s:nce the enactment of this leaislation ¢til
1921 to which the latest published information relates.
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Among the major Tindings are:

{1} OFf the 3,474 RTF inguiries instituted during 1972-91, onlyv 2

(.38 per «ent’; were instituted upon referenc from
wovernment, and 171 (S per cenitl! from tradesconzumer
aszociations, ®fc. The principal burden of initiating
inouiries hazs ftallen on the' Director-Gensrsal and the
Commission with 2,1B& and 1.115 Buiries (&3 anc 3%  per

cent) respectiwvely to theivr creadit.

—~
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0f the 2,022 inguiries disposed of during 1972-91, 1,125 (I7
par cent! were found by the Comm‘sszon toc be prejudxgxal to
public interest and subiected toc cease/desist or consent
order, and 1,928 (&7 per cent) were dispposzed of otherwise.

(3} Cf the different types of RTF in the inguiries disposed of
during 1982-921, 1,328 out of a total of 7,415 (29 per cent)
were found by the Commission to be prejudicial to public
interest, and subjected to ceases/desist or conszent order,
and 2,087 &1 per cent) were dispozed of otherwise.

{4) Thus, the number of inquiries in, and of RKTP against., which
pre \udlLE to public interest was found were eazh smail,
nearly two-fifths of the respective totals.

Based on this experience, as a second objective, this paper also
presents an  agenda for further work in this area. The masor
points which emerae in that context are:



(1} -

(4)

The 1984 and the 1991 amendments to the MRTF Act necessitate
a new preamble or a major change in the existing preamble.
Two alternative dratt preambles are suggested in the paper.

For further and better particulars on the inquiries disposed
of, the preszsent pro-faraa in which the information is oiven

needs to be modified as per the details given in the paper.

Specific studies relating to the composition of RTF
inquiries disposed of, the efficacy of RTF contral, and the
general effects on the public interest of certain RTF as
such as also with reference to some products/services are
called for to increase our knowledge on this subject and
also for their possible palicy value.

The evidence on and the arguments for a chamoe in favour cof
per se approach atre not yet sufficiently pursuasive, sc 1t
is as well that the present rule-of-reason apnroach
continues. :

(ii)



RESTRICTIVE TRADE PRACTICES IN INDIA, 19&69-91
EXPERIENCE OF CONTROL AND AGENDA FOR FURTHER WORK

by
J.C. SANDESARA

1 INTRODUCT ION

This paper purports to appraise principally the experience
cf control of Restrictive Trade FPractices (RTP! 1n India by the
Monopoliesz ang Restrictive Trade Fractices (MRTF) LCommizsion
under the MRTF Act, 19&49. This experience 1is examined bHy a
statistical analysis af the RTP inguirfes instituted and disposed
of by the MRTF Commission since the enactment cf this legislation
in 1969 ¢till 1991 (o which the latest publizhed information
relates. Based on this esuperience, a5 & second objective, this
paper also presents an agenda fTor further work in this area.

There are, toc be sure, a number of books dgealinag,
exclusively ot impertantly, with RTP‘-in India.1 Generally
speaking, this literature covers this subject by reproducing
crders/ judgements of the - MRTP Commission/Supreme Court/High
Courts, fully ofr in a summnary form, or by giving the provisions of
the MRTP Act and the rules framed thereunder, and explaining and
elaborating the zame with notes and the case-laws. While useful
in its awn way, ¢this material is noct a substitute for the
statistical analyvsis of the kind referred to in the above para;
None of the bocks which we perused before we embarked upon this
study, dealt with such an analysis. There, thus, existed a gap
that needed toc te filled in for an sssessment of the efficacy of
contral of RTP. This papar i3s3 a modest attempt in that

directicn,



Secondly, this subject is topical. Following the New
Industrial Policy of 1991, the MRTP Act was amended in (991,
This amendment haszs removed the threshold limits of assetz 1n
respect of MRTP companies and dominant undertaking and the
related provisions on their expansicn, etc. The policy a&aliso
announced that emphasis will now be placed on controlling and
tregulating monopolistic, restrictive and unfair trade practices.
Earlier, some economists had advocated a basic change in  the
approach to the control cof RTP in the MRTF Act from the rule-of—

2
~

reason  tog  the ger z2. Recently a group of experts have alzo
=

advocated such a change. In the contait of this debate, our
viaws on this subjedt, based on the above analysis and a scrutiny
of the arguments advanced in this betalf, given at the end of

this paper, would, we hope, be of scme value in the discussion.

This paper is prassnted in five parts. The following part
gives the background of the MRTF Act, and outlines the scope of
this study. The third part presents an account of this
legislation, and describes the nature of statistics. The fourth
part deals with the statistics relating to RTF. The final part
lists the agenda for further work. An outline of the subtopics
dealt with in these parts will be found at the beginning of each

part.

]



11 BACKGROUND AND SCOPE

' We first trace the developments leading to the enactment of
the MHMRTF legislation in 15&9. This is followed by a discussion
on the question of priority of the basic objective of the Act,
namely gprevention of concentration of economic power, and the

speciftics cf concentration covered under the Act. Finally, we

delineate the scope of this study.

Backqround:

Tha constitution of India says, "The State szhall, in
particular, direct its policy fowards securing"” {snd then
continues 1n parts (b)Y and (&) respectively) “(b) that the

ownership and control of ths material resources of the community
are sG distribgted as beszt to subseirve Yhe common good, and (c)
that the operat}on of the economic systgm does not Fesult in  the
concentration of ﬁealth and means of production to the common
detriment“.4

Thess concerns for a fair distribution of income and wealth
and prevention of urndue concentration of economic power have
always “figured prosinently in the official policy documents of
the Government of India since then, Thus, for erample, the
Industrial Folicy Resolution of 192546, the Industrial Folicy
Statements of 1977 and 1980, and the Five-Year Flans ali list
these azs major obisctives of GBovernment of India’s policy and

plans.

Further, the quesition regarding whether the operation of the

economic system has resulted towards progress on these objectives

A



or their retardation, and the extent of change thereon has been
investigated by a number of official committees/commissions and
resgarchers, and based on the suguestions/recommendations of
these bodies, government have taken a number of leaiseiszative and

other remedial measures as & Tollow-up.

To refer to some ajor and influential works on this

[

(%]
sub ject: In 1964, the F.C. Mahalanobis Committee reported thiat
the working of the econamic system has resulted in an eucesszive
(in the sense of more than what can be justified or considered
necassary) concentration of wealth and income in private hands,
and pleaded for more comprehensive inquiries intc the guestions
and issues related tc such concentration. In 1945, the .0, Das

&
Gupta Comnission, appointed as a follow—up of this ple

Y]

»
reported that in a large number of industries, markets were
monopolistic/ oligopolistic, that mcnopolistic/restrictive trade
practices were not rare/prayailed on a larqge scale, and that
concentration at the aggregste level was substantial. To
.prbhibit such practices and toc controcl monopolies/oligopolies and
aggregate concentration, the Commission reconmended a number of
non-legislative measures, and alsc an enactment for which it gave

a draft of “The Monopolies and Restrictive Trade Practices Bill,

1968".

The draft Bill was based on two principles : one that the

11

country "needed highest production possible” and two that "it is

achieved with the least damage to the people and secures to them
7
the aaximum benefit”. The bill was widely discussed and debsted



both in Farliament and outside for long, and finally became an

Act in 1949, The Act became operstional from the next year.

.

Cf the several noteworthy developments which propelled {the

enactment. three were perhaps very influential. The fitst was
8
f.K. Hazari’'s report submitted in 19467 and the second was &.
C)

Dutt Committee’'s report submitted in 1969. Theze repcrts
highlighted how the working of the licensing svstem had helped
increase concentration of economisc powser  in private hands,
especially of established business houses, partly by
deterring/restricting entry of new groups. This development, in
those days was populariy regarded as concentrstion working to
the common detriment. The third deveiopment was pcolitical when
the Congress party was split in 19469 on  the atround of
recrienting economic policies, radically to the left. This was
perhaps the most influential event. This act, and other measures
such az= nationalisation of banks in 1949 were considered as

providing convincing evidence that the government would keep the

promises given at the party platform while announcing the split.

The Question of Priority:

Although prevention of undue concentration has been one of
the major objectives, there have been other objectives alsc in
India’'s economic policy and planning. So the two questions in
this context are t What are these objectives? @and how high is
the prevention of concentration objective vis—a-vis these other

ob jectives?

w



Wa may deal with these guestions, beginning with the
pasition as given in the Constitution it;élf. At the outsel,
reference was made to Article Z9{c) from whence 14 must have been
noted that the article doexz no!t atlack concentration per ge; wnhat

it attacks is only that concentration which produces or leads to

common detrisent, or iz likely 4o do so.

The phrase common detriment 18 wide open, antd 1t 15 ot gasy
M L] -

to grasp it dnambiguously. Thus, for example, Article I%{a) of

the Constitution directs the Etate towards securing that  the
citizens, men and women egqually, have the vight Lo an  adeguate
weans of livelihood"”, and Article 42 asks the Gtate toc endesvour
to secure “to 21l warkers :... 3 iiving wags", and in part:cq}ar

15
toc promote cottasge industries.”

"
.

1t does not reguire an in-depth examination to conclude that
thess abjectives conflict in practice, at l?ast in the short-run.
Thus, for example. high cancéﬁtration resultant from
technolaogical and pecuniary economies cf scale, and X- and
allocative efficiencies promote in the short-run rapid growth and
a living wage to those employed. This is common good. But it
also promotes in that period only a low emplovment growth, Tiiis
is common detriment. Or to put the matter differently, by faking
another gxample, promotion of coftage industries leasds to faster
emp lovment growth in the short-run, but such industries have only
low—efficiency and are posor pay-masters. The first i1e comsmon

good; the second is common detrimz=nt.



Since the objective of prevention of concentration of
economic power in private hands has been largely discussed in the
contex of industrial policy arnd planning, it is worthwhile to
examine this guestion elaborately in that context. Iin industry,
we have been having a number of objectives, in particular rapid
growth, reduction in regional imbalances, protection/promotion of
small industry, besides of courss the objective on concentration.
Take, for example, the case of establishment of & large plant in
an industrially underdeveloped area by a large private company,
busineas housea. On the regional balance abjective, this
establishment subserves common good. On the other hand, on  the
concentration objective it produces common detriment. Alsc, 1in
view of pre-emption of some resources for the needed
infrastructural  investments in the uwnderdeveloped asree  when
bereft of it, fewer resources are available for investment
directly in industrial/manufacturing activity. Thus,
industrial/manufacturing growth will only be small in the short-

tun. So this alsoc is common detriment on the growth abisctive.

As a final illustration on this point, we refar to the Las
Gupta Commission’s repart, While much concerned with the
undesirable conseguences of excessive concentration it has-
documented, and for which it has suguested remedial messures, the
report has also recorded the achievements of concentration. of
the several passages an the latter,.the fcllowing three seem to
be the aost telling: (1) "Big business has done much for the
countery's economic betterment and as a consequence for the

alleviation of the poor men’'s misery.” (2) ".... what little



development there is owes much to the adventure and skill of a
few men who have in the process succeeded also in becoming ‘big
business’, thus concentrating in theie hands a great portion. of
the economic power controlling and directing the producticn  and

distribution o¢f national wealth and iacaomne. It i=s fair alizs fo

state that after concenirating power in their hands these wen

fhisve gone on often to push forwerd developsent of furtres
industries, which has been to the sdvantage of the country.” (3

"iaee @fonamic power may be relied uwpon ftc mabks  iaopocitant
ii

contribution to industirial developmani in the ygars to come, '

~

# clase reading of fhe zbove as a&lso of several othes

passapes o the scbieztives of industrial policy  ang pianning
leaves tws things reasonably clear. We have baen having ssveral,

mutually conflicting obiectives, and that there is no clue on the
question of priarity among, these abjectives, nor a suggestion as
to the method that could be deployed to settle this question.

ves seem to enjoy Hr

[

To put it differently, on paperKQ}I abject

suffer from equality in priority.

If, however, one looks at and observes clozely what the
government have been doing in pracitice, rather than what they
fave been speaking or writing, one gets some inkiing mg this
questiocn. It seems that almost throughout the last four and a
half decades since independencse, but especially since the
beginning of the Second FPlan in 195&, the  objective o©f rapid

industrial growth has been pursued more vigorously than the

other objectives of industrial pclicy and planning, including the



objective of prevention of conceniration of economic power. We
12

have argued in detail for this conclusiaon elsewhere, cn the

basis of relative allocations of ocutlay to the small and the

large industrial ‘sectors and on a chronnlogical listing of

policies/measures adopted to subserve these various objectives.

So° here only references %o the points relevant to the

concantration gquestion shouwld suffice.

First, whereas industrial growth objective has been pursued
vigorously at least since 1954, the lagislation to control
concentration was enacted in 1989, nearly twentiy years after the
launching of the planned econocmic developmant. Second, the
enthusiasm of the government toc control concentration, with the
help of the MRTF Commission seems to have diluted within three-
four years of the enactment, ss is seen from a lihiééd number of

a
referaences for inguiries govarament ~“hegan making to the
-
Commission relating to the MRTF companies in respect of their
application for expansion of their business in various wavs. In
fact, this has been a majocr pcint of tension between the
Commission and the oovernment as can be seen from their
. 13
respective reports of the earlier years. Third, from time to
time government have been making relaxations for expansions and
growth of large companies/ business houses on a variety of
arounds such as priarity industries, location in backwatd areas,
exports, etc. The most significant and widely noticed relaxation
relates to the raising of the asset limit of the MRTF company

from the original limit of Rs.20¢ crore to Rs.10C crore in 1987

and the abandonmant of the very concept of the MRTF cocmpany



itself in 1991. Fourth, the new industrial policy of July 15¢1
has thrown open a larags numbers of areas earlier ressrved for
public szctor for the private sector, including multinaticonals.
Finally, government have commenced disinvestment from the public
sechor. The areas vacabted by the public sector arz expecitzd to
be filled in by the private sector. in some of which laerge
companies/businass houses will, therefore, play a asre prominent

rcle now.

This review highlights the point that since around mid-
seventies the government have sesn more clearly the conflict
between the objectives of rapid gvowthﬂ and preventiocon of
concentratiocn of economic power in private hands, and have been
maving, especially since 1991, more cpenly and more boldly to
settle the question of pricrity, in favour of the growth
objizctive. Thus, the objective of prevention of conceniration of

econamic power in private~hands has now become an obiective of

lawer priarity than before.

ifics of Concentration:
The foregoing discussicn on the antecedents and the priority
of the concentration obiective has been in general terms. It i=

time to be soecific.

One may distinguish between concentration at the macro-level
and concentration at the micro-level. At the former, it relates
to the share of a certain specified number of large {(generally
private! companies/business houses in the total of the corporate

sactor or the national ecornomy. Ths share i3z messured on  the

F E%)



criterion of assets, sales, employeés, etc. The larger the share
of <¢that number, greater the concentration. The concern for high
concentration of this kind arises principally on the ground that,
coupled with wide distributicon of political power as 18 the case
in well-functioning democracies, it may rob political democracy
of its gqood meaning, and may alsc produce adverse social

consequencas.

Concentraticn at the micro-level relates to the share of a
certain gpecified number of larye private companies/business
houses in the total sales/production in the industery/market in
which ths companies operate. The larger the sﬁére of ¢that
number, greater the concentration in the industry/market. The
concern for high concentration of this kind arises out of the
fear asscciated with monopcliﬁticioligDSSIistic markets which it
creates. Firms in such markets are known tc suffer from variocus
kinds of static and dynamic inefficiencies - allocative, X- and

technological., And that is common detriment.

A third type of situation which may rezulit in the outcome
being prejudicial to public interest o+ producing commnon
detriment relates to the adoption by firms of ditferent types of
anti—-competitive practices such as monopolistic and restrictive
trade practices, or misleading practices such as unfair trade
practices. While it is easy and common for firms working 1in
monopolistic/cligopolistic markets tow;aopt such practices, it is
not difficult ncr uncommon for firms working in  other markets
alsc to do so. Examplezs of such practices are: limiting

11



technical development, collective price fixation, tie-up sales,

exclusive dealings, misleading advertisements, etc.

it 15 for these reazons that anti-trust lecislations of the
capitalist countries have provigions to control situvations of
concentrations and arnti-competitive and misleading trade

practices, though, as one would expect there are significant

differences in thesir regpective legislations.

Scope of the Study:

The Freamble of the MRTE Aot reads as under: "An  Act to
provide that the operation of the economic system does not result
in the concentration of economic power to the common detriment,
for the ccntralq cf monopolies, for the prohibition of
monopolistic and restrictive trade practicez and for matters

connected therewith or incidental thereto". _

¥

o

Interpreted specifically as per the cutline given under the

previous heading, the broad abjectives of the Act, as translated
N
from the Freamble, may be given as under:

i) At the Macro-level: Avoidance and prevention of

—

concaentration of economic powser that is or that may lesad to
the common detriment;

i1} A% the Micro-level: (s} Conircl of monopolies, (b

Frohibition of monopolistic and restrictive trade praectices.

The Act has been amended several times since 198%, in  178C,
1982, 1984, 1985, 1984, 1288 and 1991, Besides, from time Yo
time, rules have been framed toc cartry cut the cbjectives of the

Act. Cf the amendments refarred to, those of 1924 and 1991 are



comprehensive and far-reaching relative to others, as they were
based, respectively, on the recommendations of ¢the Rajindar
Sacher Committee made in 197814-§nd on the recent path-breaking
liberalisation policies, in particular of the New Industrial
Policy of 1991. To refer to some of these provisions 1 The (984
amendaent brought intc the Act the provisions for the regulation
of unfair trade practices, and created a new authority of the
Director-5Gernaral of Investigation and Registration, réplacing the
twin authorities of the Director of Invaestigations and the
Registrar of Restrictive Trade Agreements. The 1991 amendment
deleted the concept of the MRTP company, and repesled, as a
follow-up, almost all provisions relating tc their expansion. It
“alsc withdrew génerally the exemption aof the public sector from
the provisions of the Act. In brief, the améﬁdments have
enlarged the scope of the Act by bring;;g into fold of control
unfair trade practic;é and public sector and reduced its scope by

removing from control ¢the situations of aggregate concentration.

The scope of this study is restricted to the woriing of the
Act in regard to RTP. The reasons for excluding the working of
the Act in other areas and limiting it to RTF are spelt cut

below.

(1) A study of the working of the aggregate concentration undar
the Act has now hecome only of historical value., As
mentioned above, the 1991 amendment hés deleted the concept
of the MRTP caompany, and as & follow-up, repealed the

provisions regarding their expansion, etc. Gecondly, even



before that, the Commission was asked to inquire into the
situations of agagregate cancentrat{;n in a limited number of
cases, and that too during the fierst three-four years of the
Act, Almost ali cases aof the later years were disposed of
by the Governmant directlyv. Thirdly, although tha
provisions relsting to division of undertating and seveiance
of inter—connections of undertakings remain, though' in a
modified form, the worl in these areas has been either Ail
cor negligible. Thus, for examﬁle, there has so far been no
inquiry into the severancej and as regards divisicn, only
twc inguiries have bzen instituted . cf which ocne reference
was withdrawn, and the other is in appeal before the Supreme®

Court.

Tha ther two exclusions relate to wmoncpolistic  $rade
practices and unfair trade practices: @z tec the former,
between 1973 when :Ee first inguiry was instituted and 1991
for which the latest repcrt is available, only 1& inguiries
were instituted. Of thgée, as at tﬁe end of 1921, & were
pending before the Commission on account of stay granted by
Supreme Court/High Court or cther reascns. The rema%ning'
1Q inguiries were droppged, withdrawn, or had become

infructious. S0  in the monopolistic trade practice area,

there is precious little available for assessment.

For two compelling reasons, we have excluded unfair trade
practices alse from this study. First, though they do hev
gconamic significance and affect compeittion, thesy are more

in the nature of nethical gpractices such as ftslsa/

14



misleading advertisemnent, deceptive bargain sales, sale of
unsafe quoods, etc. A study of such practices is not
particularly relevant from the industrial organizaticn
perspective 10 which the foctus is, amonou others, on other

reztrictive trade piractices sauch as collective price

n

fixat:ion, tie-up sales, rezsale prices maintenance, etc.
which, while restrictive of competition, are not uwunethical.
The study was initislly designed to Tocus on such ara:t;ces;
The inclusion of vuafair trade practices would have altered
the bazic thrust of this research, Second, even though the
provisicons regarding unfair trade practices were inserted
only 1n 1984, the MRTP Commission has done substantial work
zince then in this area. Between 1984 and 1991, nearly 1930
inquires were instituted for . disposal before the
Commis=zion, of _which about 1400 h;ve been disposad of.
Additionally, a lot of work in controlling these practices
thas been dore under the legislations of Central and State
Governments, suchk as Consumer Frotection Act, Food and Drug
Adulteration d&cts etc. In fact, in certain areas, unfair
trade practices are contrclled more expeditiously and more
effectively under thesa legislaticns than under ;he MRTF
Act. The idea of overlap between the MRTP Act and the
Consumer Protection (CF) Act, 1986 can be had from the fact
that *the two acts have the same meaning of Unfair Trade
Fractices. In fact, the entire éé;tion Z&A of the MRTF Act
on the definition is reproduced as clauvse (r) of Section

2(1) of the (P Act. These practices relate broadly to

135



(4)

unfair/deceptives/unethical metﬁdd%?practices adopted in

ct

promoting he sale, use or supply of goods or provision ©f

SErViICes. it mav also be mentioned that in regard to  ETF,

whereas the MRTF aAct deals with all KRTF, the CF Azt can deal
only with the tie-up zalss/services. In order to have a fair
ides on the efficacyv of control of unfair trade practices,
it would be necsssary to assess the work under all relates
legislations, including the one under the METE Act. This i3

a huge task, and waszs ruled cut as being out of bounds of the

time and the furds available toc us for this study,

On the othaer hand, a study in the area of RTF under the Act
commends itselt for various reasons. Firet, unlike in  i{he
area of unfair trade practices, the provisions in th;s ares
have been in the Act from the very beginning since 1945,

¥

Alsn, unlike 1in the area of aggregate concentration, the

‘8@ d ey LI Y
ihﬁﬁxfgésf;xbpa;;ﬁj? can be instituted from a number of
guarters - consumers/trade or coésumew association, centrai/s
state governments, Director-General and the Commissiocn
itselt. As a result, and as would be seen from Fart IV, the
Commission hasz done a substantial amount of work in  this
arga relative:fa other areas and as such. Second, wunlike in
case of monopolistic trade practices/aggregyate concentra-
tion, the Commission’s orders iin RTF inguiries are
mandatory, subject to appeal only to the Supreme Court on &
substantive point ¢f law. This provision gives gernaraily a

measutre f finality toc the Commission’'s orders. Third, HEn}

view of the recen liberalisation and pro—competition

16



policies of the government, a study of RTP assumes special
significance, and following what is stated in the New
Industrial Fglicy of July, 1991 orne may expect the law to

control such practices more vigorously than before.

Finally; while the anti-trust policias of a number of
countries such as the U.8., &he Ulb, and other €EC countries have
been esamined by members of vaeried professionals like lawyers,
accountants and economistz and a 1ot of literature has been
produced by them, to the best of our knowledgs the literature on

L

ra2ly by students of commerce and

('Y

the Indian legislation is 1}
15

low. Students of economics in India seem to have kept a safe

(s

distance from this legisistion. This wori: 18 a modest attempt in
that direction, which, for reasons given above, is limited to the

working cf the RTFP under the MRTF Act.

et

NIRAS SARABRA UMY
WHAN INSIHULE OF MANAGESSS:

‘ﬁim I@ﬁgﬁ%&;@#?alﬂg- TATISTIC VASIRAPUR, ANMEDASAL-380u80

In this part, we firet give and explain the main provisions
of the MRTP Act in regsird to RTF, and then describe the nature of
statistice available under different heads, noting ajongwith

their limitations also.

Provisions on RTP:
The principal peovisions in regard to KRTF in the MRTF act
are describaed below. They are presented under the three hesads of

Definitions, Registration and Inguiries and Orders.

A couple of clarifications are in order here btefore we go to

the description. First, as noted in Part II, the MRTFE Act hes



undergone several amendments since 19489 when the Act was
promulgated. This description, however, is restricted tc

presenting the latest positiocn. No references are made to  the

Y
0

garlier ocrovaisions  that  ma; have besan  there diffarentiy.

4]

=

egal langus

[
vy
[a

a legel dozument, and the

Secondly, the act i

m

often perplases or confuses the reader not familiar with that
language. Thisz is largelv becauss the law hes toc be az prec:ise
a;-possible, and in being sc the main thrust ¢f the provisicns is
often accompanied by émalanatimng, qualifications, modification=z
the thirust - all of which often matke it

and euceptions to,

difficult for the ordinary reader to get the essence of the

provisions. The description that follows igs in simple, non-lecal
language to facilitate the reader to grasp the main points of the
provisiaons gquickly. Such a description can ciearly not doc  full

Justice to the provisions of the Act, but Rere it is preferred

3
[

for itermaimplicitys. -

W g

R » . .

N

Definitions: N
The phrase in KRTF is comprised of three words, and i1t is

well to begin with the meaning of each.

Trade is defined widely, to include, besides trade,
business, industry, profession or cccupation, and relates to
production, supply, distribution or control of goods, and

includes the provisicr of services [Section 2-{s) 1.

Trade Fractice 1s any practice relating to the carrying of

trade. The practice relates to anyvthing in regard to the worice

and related matters invoived in trads and includes a sinale or



isolated action CSection 2-(uw 1. Central to the definition of
RTF is the concept of restriction on competition by trade
_Practice. ITF awust have, presently or potentialiy, the effect of
vrestricting competition, &y preventing, distorting or liasitting :t
in any amanner. The particulars thereof as specified are: by
obsitructing the -flow ¢ resources into the stream of peroducticn
ot bringing about the maripulation of prices and other terms to
effect the flow of supolies in the markel in such cenner &z to
impose unjustified costes or restrictions an the consumer

[Section 2(c)].

Is the intent of the legislation tc promote caompetitiont

The answer seams to be both: Yes and No. Yes, in the sense that

the law frownz upan grevention, distorticn ovr  limitation of
competition, which otherwise exists or~“might exist. It thus

~

praomotes competiticn.. passively or aegatively. and rno, in the
sense that it doez nct otherwise actively or positively promote,
1.e., encourage competition. To put it differently, competitiocn
is viewed as a 'matural order’ or natural course of events. It
should be allowed to mogve on its own momentum. It is only the

abstructions in that order/movement which must be removed.

Registration:

All agreaments relating toc RTF have to be registered with
the Director-General ct Investigation and Registration.
Agreement includes arrangement or understanding, and may or  may
not be intended to be enforced [Section 2-(a}l. Further, all

aaraements of the type reiating to practices spacified separately
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(Section 3I3T(1)] are deemed to be RTF agreements and therefore

have to be registered. The aureements specified relate toc (i)

rastrictions on  persons, (ii? tis~up salez/fTull line forcing,
{111} enclusive dealing, (iv collective price—-fization, (v
discraeticnary benefits/price discriaination, (vij resale orice

maintenance, (vii} withholding supply/territorisl restrictions,
{(viii} res—-triction on emglayment of meithods of preduction, (it
collective boycott, (%) predatory pricing, (i) refusal to desl,

i

r

11} ctollusive bidding, (kiii) agreements notified by centeasl
government, and (xiv) enfarcement-related practices [(Section 332

(1) {a)¥to(l})1. However, agreements to which the Central Government

is a pariy or which are authorised/approved by the Central

Government are exempt from tregistration {Section ZTIT(2) 1.
Cne may distinguish between horifental, vertical and
unilateral RTP. Horifantal practices relate to restrictions

between competing suppliers\in the same market (e.g. collective
price fixkaticn ar collective bBycot ;. Vertical practices relste
to the restrictions between non—-competing parties, say, in a
sel ler-buyer relationship (e.g., resale price maintenance o+ tie-
up sales!. Unilateral practices relate to a single or isolatedf

action of a supplier (e.g. anything done by a supplier to control!

ar affect price or other terms of salel.

Inquiries and Orders:
The inquiries into RTF are made by the MRTF Coamission.  The
Commission can initiate an inguiry even without the existence of

ot the reztrictive naturs of the practice.

(3]
7y



The inquiry may be initiated at the instance of (i) a trade

association, & consumer or a tregistered consumers’ assoclation,
(11} Central governmant or s State government, (iii? Director—
sanaral.  ©F L141) the Commizsion itself {[Sectior 13{a) ti) tc
Liv?) . Im rcasze of nguirisgs originating from the parities oiher

the Commizsion mav ask  the Director-

fad
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General to gprapere 2 oreliminary investigetion report for the

o

Commission to satisfy the latfter on whether the matter should be
formally ingquired into or not [Sechtion 11(1}1. Besides, the

Director—Bensral may alzo prepere such a preliminary repaort on

Hhis own [Section 11 (27121,

3" v the dnguisy, hie issi ™ \ el 1S 1
IT after the inguiry, the Commissicon comes to the conclusioan
that the practice is prejudicial to public interest, it may paes

a ¢ease and desist order, or pass an order declaring aareement/:
-

parts  therect relsting to restrictions void or easking suitable
--

modifications thereon [(Section I7(1)(a) and (B)]1. Or instead of

paassing an order, at tha request of the party, give a ‘consent

order’ permitting the party to modify the practice in a manner

whereby 1t ceases to be prejudicial to public interest (Section

Z7¢(2) 1.

There 1is a presumption in the Act that RTP are prejudicial
to public interest. If, however, in the inquiry, the practice
passes through one or more ‘gateways’, and further if advantages
therecf outweigh the detriment to theﬂ?ubiic, that presumpiion is
withdrawn. Thus, the passing through the gateway is a necessary,
but not a sufficient conditian; sufficiency requires the passing

of the balancing test also {Sections 38(1) 1.
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The burden of establishing the fact as to the existence of
RTF is on. the complaining partys the burden of proving the
advantage in terms of gateways is on the respondent; and the
burden of pleading on deiriment 1n the final balancing stsoe is

agsin on the complainina party.

As to the ‘gateways’ or the points on which the advantagecs

1]

/of retaining the KTF are to be claimed. the Act mentions th
following: (i} Frotection against inguiry, (ii) Denaal of
spetific/substantial benefits, (113} Counteracting other
competition-~rastricting practices/meaéurea, {1wv} Countervailing
RTF, vy Frevention of unemployment, (vi) Reducticn in export
earnings, (vii) Counteracting cther approved kKTFs, (viii} Minor
effect on competition, {(ix) Authcrisation/approval of the Central
Government, () Defance/Security requiréﬁents, (xi) Maintenance
of supply of essentia?ngoods and services {(Section 38 (1) (a) to

(k) 1.
«

The above list iz a mix of four types of gateways. First,
some gateways (1 and 2) relate. to specific trades. For example,
trade may have fixed certain practices such as standardz/guality
of gonds (as in electric installation to protect against njury)
ar to provide for after-sales service (as in some consumer
durables, mechines., etc.} to give reliable/dependable benefits.
Second, some gateways (3,4,7) relate to the sdvantages which the
practitioner of restriction may get_gﬁ offset their relstive

handicap vis—a-vis others who derive special advantaoes bascauss

ot their approved RTF. Third, some other ocateways (5,4,9.1G,11)



permit retention on the ground that the practice subssrves the
aeneral social objectives of the qgovernment, such as on
employment, exports, defence, etc. Finslly, one gateway (8!

relates to the gegree of compelition. Here, the pls=ading hazs to

The aAct provides fovr an appeal ageinst the Lommiszsicon’'s

orders to the Supreme Court onh & substantive point of law.

Finally, we refer to the special provisinns on resale grice
maintenance (RFPM}. Generally, RFM iz prehibited per sg (Section
39 (1)1, Also, the measures/practices related to enforcements
for non—-compliance with FRFM, such as refussl to deal and
withdrawal of supplyv are alsec void, per se (Sectiaon 3I5(Z!1]. The
only euception permittaed is in regard tc ‘& loss leader’, i.e.

3
when a wholesaler/retailer iz zelling & product at a low (hbelow
cost) price [Section 401, The loss leader may doc sc either to

attract custom for other products sold by himy or to damage the

reputation of the product or its supglier.

Thus, ‘no gateways® are available for RFM. But the

agreements therecn have to be registered.

The Commission may, however, exampt qoods from thess special
provisions on the ground of adverse effect of the prohibition of
RFM on quality, varisty, price, after-sales service, etc, of the
product ([Section 411, The orders of_ the Commission on the

aexemption application are final.



‘Rule-of-Reason and Per—se Approaches:

The legis%atians toc control monopg}ies and the conduct of
firms are viewed asz following, generally, either the rule of
reascn approach or the per se approach. The formet recougnises
that certain k:nds ocf situat:ions or conductt/practicez may be
conducive to the pramction of consumers’ welfare or of certaln

social obiesctives, such as on euports, emplovment, regional
baygnce, etc. and that the gains on one or more of these
cansiderations may offset the harm to competition that thev
cause. Under thiz approach, the prosecution is onh a8 case-by—-caze
basis. On the other hand, the ggg se approsach does not tecognise
the compensating circumstances or gatewsys. All that 1s recuired
there 1is to establisé the facts, and once that 1s done, RTF ar
declared to be iliegal.
~

.

Inasmuch as the point in the disput undar the ger g&
approach 18 limited to the establishment of fact, the prosecution
is less eupensive and less ti&é*conEQQing. Also, this approach'
defines legality of RTP more closely and may better deter abuse.
Its limitation arises out of its rigidity, as it does not allow a
consideration of possible gains that may arisa on efficiency~
improving ground or on the ground of promoting social objectives.
Here, the rule of reason approach scores over the per sge
approach. Itz relative disadvantages, however, are that it is
ekpensive and time—consuming, and its pawer tc deter attempits o

bad conduct are limited.



Finally, we may diraw attention to a potential danger that
lies in adjudicatiocn proceedinas under the per se approach. As
this approcach provides for dogmatic, immutable rules. rheloric

wmay get mixved up with thouwught and snformaticn in interpeeting the

o
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complen, changing real worid situations praciices agpainst

these rules. Such

(']}

possibility is clearly less under the rule-
af-reason approach which demands maore of itnfermation and thought,

and so it leaves little room for rhaeteoric.

It may have been noted that the provicsions on the control of
RTF in the MRTF Act (and in general indeed for other anti-
competitive practices and situations) are based on the rule—of;
resson approach. 7he axception caée in RTF is RFM which is souoht

to be controlled, by and large, under the per se approach.

Statistics and their Limitations:

Our statistic;'srelate to four items: the number of
agreements, the number of inguiries instituted, the nusber of
inquiries disposed of by order, and the number ot inguiries 1in
which different types of RTP were investigated in the inauiries
disposed of by order. While we deal with these statistics in the

next part, here we describe their nature and note their

limitations.

These statistics are taken almost wholly from the annual
administrative reports pertaining to the execution of the
provisions of the MRTP Act, 1969 issued by the Ministry of Law,

Justice and Company Affairs, Department of Company Affairs,

Government of India, New Delhi. These reports are in two parts.



The firet part of the annual report is—of the Department of
Company Affairs, and the second of the MRTF Commission. While we
have examined both of these partis, for a large part of the
statistics we have gone bv the second part, especially its

Appendices.

Registration of Agreements

, All RTF agreements have to be registered with the Director-
General, The agreements must i1nclude the parsiculars regarding
the names of the parties to the agreement and the terms of

agreement (Section 32(1)]. Certain agreements (gpecified under

Z(1Y (a) to (1), summarised earlier in this Part, are deemed to

]

te registrable and hence are to be registered. The Director-

General is required to maintain a register of these agreecents

{Section 3&61].

TN

e *

Our statistics relate to the number of agreements filed and
registered during, and at the end, of the year for the years 1973
through 1989. In addition, ;; have statistice on the number of
agreements in force at the end of the year for the period 1979-

1984. These are the only years for which these statistics are

available.

Inguiries Instituted
Here, as alaso under the following heading on Inguiries
Disposed of, the statistics relate to the period 1972-19%1, 1572

was ths year when the first inquirv was instituted and alsa

disposed of, and the latest published report relates to 1991.



A/

As noted earlier in this Fart, the ingquiries can bte
instituted at the insitance of (i} a trade association, & consumer
or a registered consumers’ azsociation, (i1} fentral Government

or a &Sizte OSovernment, (131} Cirector-General. or iivy The

It must be remembered that the statistics relate to the
number of inguiries. In an inguiry, there may be more than ones
party, and against a party there may be ar allewation of more

e

RTF inguiry Mo 25 of

M

than ane R1F. Thues, for example., in th
1979 instituteq by the Commission, there were nine parties. Or,
to take anpther example in the RTF No.ol17 of 1981 instituted by
the PDLirector-General, five different types of RTF were alleged,
namely resale price maintenance, gifferential _ dealing,
restriction on persons snd on methods ofe trading, tie—up saies
arnd territorial restrgction. )
Ingquiries Disposed of by Order

Here we give two typés of statistics. The first type
relates to the number of inguiries disposed of by cease and
desist order and consent order {Section I7 (1} and (231, and
othersze. Since these statistice are a Tfollow-up of the
statistics on the ingquiries instituted, the possibilities of more
than one party and of more than one RTP being in  the 1Rnquiry

exist hete also.

Whether the inguiry i1s disposed of by cease and desist or
consent order is of no substantive significance since in either

case the Commission s order iz based on its opinion that the RTF



is prejudicial to public interest. Ne:haig therefare, arouped

these twoc types nf order.

The gbaup of inquiries disposed of otherwise 153 a cgat oF
many colours. Against such  inquiries, our source mentions

varisu

0N

words or phiraszes the distincticn among which, to us. PR

not quite clear, such as closed, terminated. withdrawn, dropped

o

¥

n

notice of inguiry discharged, no order wunder I7(1), eic. I+ 1
theréfore, difficult to be specific., and we were compeiled ¢ta
group theze casez under the head ‘otherwise’. One thing, howavear.
is clesr, namely that cesse and desist or consent order {(Settion
IT7(1) or ITT7(2)1 wasz not passed in these inguiriezs. To offer some
speculetions of a positive kind: The otherwise inguiries include

FTF not es=tablished, KRTF not found prejudicial to public
»

interest, RTF approved/auvthorised by Government, and 6Governemnt
N
bzingsbecoming a party invfhe inquiry. These -and possitly soae
other reasons could be unearthed only if one has an access to the
complete proceedings of thesze inqsirieSa But even if one is ggﬁg
tao E€race the records cf over BPOOO inquiries disposed of by the
Commission, it is a huae task, involving a lot of more time, more
funds and more manpowetr assistance than what could be mustered
for this study. We have, therefore, o rest content here with
only a two—fold division of the disposed of inquiries - those
found oprejudicial +to public interest with cease and desist or

consent. order, and others.

A point was mentionaed earlier that there couid be more tran
one party and more than one KTP in an i1nguiry, It is not clear

fiow 1n such cases ‘the nature cof order’ is  precorded irn  the

)
(ag]



source. We understand that in aulti-RTF inguiries even it there
is a finding of prejudice against even one, but no such finding
on other RTF in that inguiry and the cease and desist or consent
order passed oniy for that., it will be recorded a3 that order for
the inguiry. Similarly, of the saveral partiez in the inguiry,
if RTF of oniy one party are found to be prejudicial to public
interest, and ceasze and desist or consent order passed on that
party, it will be recorded as that order for the inguiry. ¥ our
underztarnding iz correct, then these statistics do not reflect
properly the types of RTF found prejudicial to public interest,
and the number of parties involved in such practices. Relative
to 4he realities on this score, our statistics, therefore,
gverstate the nusber of‘RTP found prejudicial to oublic intersst,

and the number of parties involved in sucdh practices.

~

-

Types of RiF in the Incuitries Disposed cf by Order

While the aopendices _on inguiries instituted and thosze
pending disposal given in our source. ment:on the type of RT#
alleged, the appendix on inguirigs disposed of does not aeaction
the same. Howaver, on the basis cf the inauiry onumber given
there, one can trace the tyvpe of RTF inguiried intc and &gainst
which order is passed by referring tc the appendix on the
inquiries instituted or on the inguiries panding disposa} given
in reports of the related vears. Sucth a tracing, as we have
done, proved tc be a time—consuming exercise, as 1t involved
going back in several cases to the reports of up to the previous

four/five years.



164
We have classified RTF in sleven categories listed in

Table~vI. Alongwith the RTF, we have also mentioned the saction

cf the Act under which the agreement on that practice iz

clazzified. The information on the twvpe of RTF given in  the
source 15 not alwsys uniformly reporied either 1n the zame annual

report or in the reports of different years. In such casez, we
had to use our judgement in clasziftying these practices in terms
of Table-VI. Further, some of the seemingly same or similar RTF
have been pué under onge head. Finally, to highlicht the widely
known and the widely adopted practices,. the less bkaown ang
scantily practiced RTF were grouped under the cateacry of
‘others’, alonowith such other practices which for various

reasons could not be h%nperly iabelled.

A point waalmade earlier that an inquiry mav be relates to
more Ythan one RTP, and tfrat in such cases even it there is &
cease and desist or a gonzent order against that practice, but ro
such other order against other\éWP, it\will be recorded as that
aorder against the inquir;f This limitation i1s with us here alsc.
Thus, even whaen one or more of the many practices have been
sﬁbject to cease and desiet or consent order, octher practices
also in that inguiry against which no such orders have been
passed are classified az under such orders. Thus, here also, cur

statistics tend to overstate the magnitude cof RITF found

prejudicial ta public interest.

Reference was made eatlier g the manner in which the
statistics on RTF in the cazes disposed of have besn culled o

form Table-VI. In view of large effortz involved in such to and

{d
&



froc exercises, we have restricted the statistical analysiz of
practices in the inguiries disposed to the last 10 years, 198s-
F1. 4Amons the other reasons for not covering the earlier period
are the follo@ing. First, of the 3073 inguairies disposead of by
thé Commission during 1972-91, as many az 2707 or about 90 gper
cent were disposed of during 1982-91. The balance of 10 per cent
left ouf is thus small. BSecond, the traciting of RTF fron the
previous reports for the inquiries disposed of during the earlier
yeare iz a far more difficult tast, as the reports for the vears

1572 through (977 do not mention the inguiry numbers for the

inquiries disposed of, as i€ done in the later reports.

s

Finally, the statistics of ingquiries disposed of during

197275 by the type of RTFP and the aorder thereon for the period..

~p

1972~-197& which cover six of the ten years left ocut by us are
-- 17

read:ly available in a tsbular form elsewhere. We have,

however, not used these statistics as they seem to be based on
the fuli proceedings bef;re the Commission, whergas our
statistics are based on just the orders as recorded in the annual
reports, Sc a mix~up of those relatively good statistics with

our statistics in a comparative form would not bhtave been

consistent, and therefore, improper from that angle.

It is against these limitations that the statistics of the

next part have to be appreciated.



v STATISTICAL ANALYSIS

We now go to the statistics proper. Az rnoted in  the
previcus part, they relate to agreemengé, inguiries instituted
and inquiries disposed of, &all relatas to RTR, anag cover ths

period from the commencemant of the Act to 1991,

Registration of Agreement:
Table-1 gives the cumber of agreements registered and fTiled
.

7

/
during and at ths end of the vesr Tor the yvears 1973-1989.

The number of agreaments filed during the vear varisd from
the lowest of 11l in 19€9 4o the higheat of 73103 in 19B8E. The
number fTiled as at the end of year increased from 1I569 in 1672
to IE98I in 1989 show{ng an incresse of 2.8 times. Trhe veastrwise
increase 1n the number at the end cof the vear variad from-$.1 per

T
cent 1n 1989 toc 24 per cent in 1974,

-—

The number of agreements registered during the yvear wvaried
from the lowest of 107 in 1988 to the highet of 7129 in 198S.
The number registered az at the end of the yaar increased fron
12926 in 1972 toc 37788 in 1989 showing an increase of 2.9 times,
The yearwiza increasz in the number at the end of. the yesar varied

from 0.3 per cent in 1989 to 20.4 per cent irn 1974,

Thus, the trends and the magnitudes ia the numbers filed and

registered are brgadly similar.

It iz difficult to account for satizfactorily ail of the

o g

yearwise changes. However, for socme groups oY nearby years, some

explanations can be offered. First, the large increases of the



early years (1974 to 1977) are due to the large response one
generally gets in such matters after the act becomes operational

when the parties rush toc tregister thae existing agrezments.

N{]

Similarly. the smail incresszss of the lataer vears (1984-89) could
Yo

be partiyv becsuss aost g the agreements that aeeded to be
reaistered may already have been registered earliet. and also
because having seen the working of the Act generallv against such
agreements, oOniv a fTeo aureements wouwld be entered into by the

parties

The rea:sn for changes for intermsediate vears 1s of a

different kind. The rates of increase are small for the period

.
1978-83 but are substantial for the years 1954 and 198S.

Earlier, befare the judgament of the Supreme Court in the
16 o
TELCO case 4 the MRTF Commiszion & “view on registrable

=

agreements was that all agreements specified in Section 33(1) {(a)
to (1) are statutary illustrations of RTF and, therefcre, ta be
AN

registered per ss. In that case, the Supreme Court tooi the

view, that this was not a3 correct interptratation of the law. The

correct interpretation was to put the agreemsnt under the test of

)

Section 2{o) which waszs couched in termz of restriciion ©
competitiaon, The implication of this Judgement was that

sufficiency test of restriction of cowgstiticsn was tc be applied

toc every agresment for registration purpose, inciuding the
acresments specitiad under Section ITI(L). Following this

Judgement, sevaral parties seem to have taien the view that in

the light of this judgement, their ureanents were not

P



registrable and, therefore. they @may not have Filed their

agreamants for reuistration. In fact, in seversl inuauiries that

{faliowes this ivdasmant, the Coumissiocn had by ash tina
oomplainants Lo oprovide furtheaer ang batter particulars to
s=tabloeh the srastences of RTF.
- . e . =t~ - vy e A — K] - o - . 4 b e
Ths ocoer filing/regisztration of agreements continued upto
Y i d - 3R ~ o . ~ . MR 3 s
1355, Ev the 1264 amendmant, all agreazments faliing withia the

cateucriges specified under Section T3(1) were deegmed to be

raestrictive of competition and therefore to be reuistered =39
15
sa. As & result, there was a tig jump in  the numbesr of

agreements filed/recistered in 1984 and 198%.

{Table—-I, Here or atround:

Agreements in Force =

-
L

These agreemants are supposed to be determined one way or
the other in reshcnse to the inquiries based on them. With the
paszsage of time, some of them\;ét determined and scme wmay becomns
infructicus. So the more important thing iz to know the aumber
of agreements in force at a point of time. Here, the available
statistics are limited to the period 197% toc 1984, It will be
sean from Table-11 that the number af agreements in  force
increased from &289 in 1984 to 11678 in 1989. Relative to the
number of soreements registeraed, the number in  force iincreased

continuously from 28 per cent in 197% to 42 per cent in 1994,

(Table-1I, Here or arcund)



aquiri Instituted

We now ervamine the statistics on  the number of FTP
instituted by different parties under the reievant sections.
Table-IV gives the numbzr of inguiries initiated yvear-wize Troam
1572 to 197%, ang Tabie-Ill summarises these statistics

aggregately and by the two ten-year periods.

During the twenty-year period, only 2 inguiries were

instituted upon references from government (10(a)iii1)l, and both

U4}
ve
1]

by the Central Government. The inouiries iniltiated on the ba
of & complaint from trade/consumer associations or  cOnsumers
(iC(a: {i¥] while mbore numercus than in the ﬁrevious case were
cnly a few. d?}the total of 3474 inguiries instituted, this
source accounited for 171 or S per cent of the—total. The
principal burden of instituting inqui?@es has fallen on the
Director—General (134al (ii1i}] wheo had initiated 21846 or &3 per
cent of the totsl inguiries. The Commission [10{al(iv)l was a

distart second, with 111S or 32 per cent of the total.

As between the Director-General and the Caommission, the
latter's role was substantially more than the former’'s during
1972-81 with 57 and 39 per cent of the total inouiries instituted
during this period. The positiaon during 19€32~%1 was otherwise

"witih their percentages of 29 and &4 in that order.

The year-wise details of Table-IV show clearly the impact of
the Supreme Court judgement in the TELCO case, 1777 reterred to
earlier in this part. Following that judgment, the complainants

were eaexpectad to give better and further particulars as evidence.
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on the existence of RTF. Az a resulit, more time was needed for
preparing the tase. Eu, the total nuaber of ingquiries ingtituted

between 1977 and 1984 whaen the ATt was amernded in  the relavant

=
portions, fell drastically from 97 and 9% an 1975 and 1974 to

betwen 20 to 2 during (977-1987. But after the 1284 amendmen

4e
tity

the number increased again. The total number was 155, 133, 229,

154 and 131 in 1984, 1983, 198&, 1929 and 1990 respectivelyv

-

lie are unable to sccount for the small number of S5 in 1951,
But the very large number of the total of 1466 inquiries in 1987

and %to a less extent of 477 in 1988 is principailly due (6 an
wrnusually large number of inguiries instituted by the Director-

General. These numbers increased trom a low of 67 in 19685, end

their shares in the total number of inguiries in 1987 and ~19€G

T
were 92 and &2 per cent respectively.

L

-

0f the 1531 inguiries instituted by the Director—-Gensral in
1987, nearly 8SC were against partéés in ;ko groups cf products,
namely (i} Drugs and pharmaceuticals, and (ii) VYanaspati, bDakery
products, refined oil and scap, with roughly an equal number 1in
eacih. The RTF alleged in the former was full-line faorcing and in
the latter resale price maintenance. The other three product
groups to which a substantial number ¢f inguiries relatad were
(i} LPB, {ii} V-Belts and engineerina products, and (iii:
Automobiles and spare parts, though tHe numrbers in each case here
were much less than in the two previous groups. The alieanations
in  the inguiries in the first of these three arocugs related <o

tie-up sales, in the second to dizcriminating dealings/resale

0l
o~



price maintenance, and in the third to restriction on

perzanz/ierritorial restrictions and discriminatory desiing=z.

Gf the 294 inguiries in 1988, &0 related to “-belts and o

gdiszriminatory gealings 1n them. The other act:ivitaies which

(s

Ul
-+

accountad for a sub

=tantial number of inguicrles were, {
Automobtiiles and spare pgarts, and (ii) Drugs and FPharmscauticais.
The RTFs in the 1inguiries cf the former activity were, 1in

aenaral, territorial resiriction, tie-up sales and exclusive

dealings., and 1n the iatter. resale price maintenance, discri-
minatory dealings, and territorisl restrictiocns,

{Tables IIl and IV, Here or aAroundl

Inquiries Disposed of by Order -

We now tale up the statistics ona tRe number of inguiries
- disposed of. Here. wE give a two-fcld group: (1} inquiries found
prejudicial ta public interest, and therefore under ceasa and
desist or consent order E37?1)(2)i; and, (ii}) other inquiries.
Ct the total I43IT inguiries disposed of during 1972-91, - az  1s
sean  from Table-V, 1125 or 37 per cent were in the first group,
and 1508 or &% par cent in the second. Relative to these
percentaces, the first decade had a higher percentage in the
first group (79 per ceﬁt), and the second decade had a higher

percentage 1n the second aroup (&8 per cent).

Gf the two inquiries originating from government [10{a)(ii)]
during the twenty-year period, one each was disposed of under
consant order and otherwise. A aajority of inquiries under the

other three sources were disposed of otherwise - forming €1, 61
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and &4 per tent of the tatal number of i1nquiries instituted upon

references from the trade/consumsr assoaciation, etc., the
Mirector—-General and the Commission {10G(a) (1), €(iiirl and (ivi]
respectively. in each of theze three cases, the proportion of

inguirias disposed of under cease/desit or conserni order was
higher during the first decade than during the second ~ &9 and 13
per dént, 7% and 36 per cent and 79 and 24 per cent. Vo put it
differently, the percentage cf inguiries disposed of otherwisse
was higher during the second decade than during the first 1n each

of thase cazes — 87 and Tl ger cent, 64 and 21 per cent and 7¢

o

and 21 per cent. Both of the inguiries sponsored by government
%

- e

were in the second decade.

£Tables V, Here or Aroundl] —

-
-.

Inguiries Disposed of by Type of RTP AND QOrder

For reasons discussed i Part-=11II, this discussion is
restricted ¢to the inquiries diséosed of during 19680-F1. The
number of such inauiries as noted from Table V was 27C7. The RTP

alleged in these inquiries have been grouped, as explained in

Fart-1II, in elieven categories listed in Table-VI.

Tie-up/full-line forcing was found in the largest anumber cof
inquiries, 820 or 24 per cent of the total. Resale price

- £

maintenance was a clogse seccnd, found in 7467 or 2T per cent of
the total. Next in strength were discriminatory dealings,
territorial restrictione/withholding supply and manipulation of

prices/of conditions of cdelivery, occurring in 408, 408 and 3SE

or 12, 12 and 11 per cent of the total inguiries, Thuz, the



first twc practicez were found in & little under one-half ct the

total inquiriez. and theze five in a little ocver four-fifihs of

FIF
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the tctal i1nauivies. The cercaentass in the remainin

L3

from .5 in predator,. praicing to &L.6 1n exclusive desling.,

RTF-wise, the analysis by order shicwWs significant
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differences. Thus, fTor example. discriminatory dea

in the largest number in the inguiries discosed of under

.,
| S
-
-
)
N
o
s
0
by
.
;

cease/dasist or consent order [(Secticn I7(11742

-~

per cent of the total of 1,328 such tncuiries, wheraazs  in the

inquiries disposed of otherwise, 1%s number was (94 or 5 per cent
ot the total of such inguiries. Resale price mainteanance iz the

other csase of such a difference, being found in 14 per cent o7

the inguiries disposed of under the ceasg and deszst_ order o
consent order and in 2B per cent in cther 1nguiries. Two other
such practices were taerritcrial restricticn/withholding of
supplies with 19 and 7 per cent, and tie~up/full-line forcing
with 12 and 32 gar cent gof the total inquiries in the respective

groups.

These statistics permit us to answer ancother guesticn alsc.
How doc the proportiocons of inguiries dispcosed of under cease and
desist and consent orders on the one hand and othsr inguiries
vatry by practice? 0Of the eleven categories of RTF listed in
Table VI, in seven, inguiries disposed of ctherwise form &
majority in the reszpective totals of inguiries in these
practices, varying from 54 per cent in collective price t:ixatiocn

tc 89 per cent in predatory pricing. The other five practices Iin

(2]
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this company are collective bidding/tendering (79 per cent},
manipulation of prices/of conditions of delivery (71 par  cant).,
resale price maintenancs (77 per cent), tie-up/full-line forcing

(87 per cent) and others (70 par centi.

In the remaining four KTF, the inguiries tisposed of uncer
c2azse and desist ordeir angd consent order are in the majority -
with 785 per cent in discriminatory desling, 38 per cent in

exclusive dealinag, 55 per cent in restrictions on perszsons, etc.

and &3 per cent in territorial restrictions/withholding of

1+t should be fTurther obiserved that in three cof the above

four gractices, excepting discriminatory dealing, the difference

in favour aof ceasz and desist and consent orders 1s smalls withinm

.. . .

12 per cant. On the other hand, such a sqall difference 1in
L

favour of other inguicies is found only in one of seven RTF where

they had & majority, namelyv collective price fixation.

The number of inguiries in which prejudice to public
intarest was found i1n their RTF during 1972-91, and the number aof
RTF against which such prejudice was found in the 1nq¢iries
during 1982-9! were each reiativeliy smail, nearly twc—fifths of
the respective totals. The larage balance of aover three-fifthz in
eacth leaves in one’'s mind a feeling of unease, and provokes &
rumber of questions whose answers have to be scught from further
investigations, Thece guestions and related i1ssues are taken up

in the next part.

(Tables VI, Here or Aroundl
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v AGENDA FOR FURTHER WORK

This final part is comprised of fTive diffarent {.pez  of
stem, The first suagests a chanoe in the presamble of (he M

Sstorme for prezenting  the

~

AL T and tha second 2 change in the pr

C

information on the inaguiries disposzed of, The third ites drsws
ttention to the long time taken in the disposal of the inguiries

sincte their institution 1in a large number of inguiries., and

"
(1]

sugaestzs & probe into the reazons theraof. The fourth item lie

the specific studies for improving our kntowledge on this subiect.
They reiate to the composition of inguivies disoos&U Gt. inpact

of control, and general effect on the public 1nterest oY certain
RiF as such as alss in relation to some products/services. Trhis
part is concluded with a comment on the switchover to the per sze

approach  from the rule-of-reasaon appraach advocated by some

authaore on this subiject.

(1} Preamble:

Thhe Freamble to the MRT% Act has become dated becauss of  twe
ma ior developments since the enactment in 1969. It sufters from
one oOmmission and one Ccommission. The 1984 amendment has
incorporated the previsions on Unfair Trade Practices, and the
reference to the same does not figure in the Preamble. The 1991
amendment has repealed almost all the provisions on the
(aggregate) concentration, and vet the reference tc the ¢esme
continues in it. A change of, or in,-the Preamble is, therefore,
due. Hereiwth is a draft for conszideration: "An Act tc provide'

for - the control of monopolies -and for the prohibition of

monopolistic, restrictive and unfair trade practices which are or



which may be prejudicial to public interest {(or which have or mav
have the affect of producing common detriment), antd for matters

connecteld therewith and incidental thereto.

I¥, however, for some reason such a3 that by virtue of it
being specifically menticned in the Constituiion {in Article 5
C)y the word ‘concentrstion’ ought o bs there in the preamble of
the MRTF AQct, we suggest that it be properly specified 1n the

preagjbiea to reflect the spirit of recent chanages in policy, and

this can be done by specifying that 'concentraticn’ is  in  the

.

‘proguct-wise concentration context, Accordingly, the

alternative dratt aof the preamble would be as under: "An ACt  to
provide for the controcl of product-wise concentration and of

monopolies and for the probhibition of monopolistic, reztrictive

.

and unfair trade practices which are or which may be prejudicial
e

to public interest (or which have or mayv hav the effect o7
-

producing caommon detriment), and for matiters connected therewith

and incidental theretao". TN o~

.

(23 Proforma for the Inquiries Disposed of

As we have described in detail earlier (in Fart III, under
the Beading Statistics and their Limitations! the nature of
statistice wused in this study, that description will not bear
repetition here. We, therefore, restrict in what follows to
offering suggestions for improvement in the gpresentation of

statistics with further and better particulars on  this topic.

o
(]
{4
cr
-
n
Ly
O
po

- Also. since our principal concern haz been with tha sta
the inguiries dispcsed of, the sugagestions are bv and large

iimited to the related proforms.
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The statistics bn the inquiriééfaisposed of are presented in
four appendices, one on gach: inguiries institubted under sociioh
10(aY (i, 1<a) (i1), 1Qdaidiii}) and 1Ca) {iv) i.e. at the
instance of consumers, eto. Central/State government, Dirvectors-
ommission itzelt,  The statisztice may contioue

.
Gerneral and the

toc be presented seperately for each cateacry as done presentiy.

The information given in these appendicess relates to  s1uw
itema: (i) name of the party. {1i) inguiry number., {ii1) dste of
institution of inguiry, Civiy produszt coveread, v} dste of
diznossl, and (vi) nature of order. Freszntstion of informstion

on 1tems  (1i), (iiid, {(iv}) and (v} 1is by and large all right.

v -

Our  suguestions relste to item (i), item (vi} the inss=riicn of
two rnew columns on RTF alleged and Gatewave pleaded, and ta
presenting the related information in a~wmanner which makes it

-more meaningful than what it is at present. We believe that this

.carin be done without much extra effort, as the information 1is

already available. s

Although the name of the respondentz in the inguiry is
given, it is not clear whether it is the sole or the first named
carty. It is suguestad that the names cof all the respondents

should be given in the proforma.

Second,. the information on the nature cf order as presently
civen leaves a lot to be decsired. It is presented under varyinq
dearees of specificity., and even when the contents of the order

are the same, different nomenclatures are used. Thus, for

example, the order may be listed as wunder I7{(1), without

»
(&}
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specifying whether it iz under 3I7(1)(a) or 3I7(1)(b}) or under
37t ay and {b). Or the order mav be--listed as order 37(2} or
consent order. The position in regard to the inguiries dispossd
ot ctherwizse 1s worse, They are reporited as closed, withdrawns,

taerminated, notice of inguiry discosed and the like. Gne would

like ¢tc know the details on the orders on these inguiries. Why
that particular outcoms:  Was RTP not established™ It
established, was it not found prejudicial toc public interest™ If

80, through which gatewav/s/s did RTF pass? Other reazcnse 10 thisg
category include: stay order by Supreme Lourisiigh Courts,
government becoming a party, ag?eament asproved/authorised by
government, agreement/practice, expired/abandoned, subseguently,

etc. It i3, therefore., suggested that for the inguiries found

prejudicial to public interest, nature of order should be
speci1fically indicated andg--the same nomenclatu;e may be used for
tonveying the same contents. Far the other inguiries disposed
of, the reasons for the abaegbe ot éﬁch arn order should be

specified in the termg listed abaove and az illustrated 1n Tahle-

VII.

Our third suggestion relatez to the insertion of two new
columns in the present forms: one on the RTP inquired intc, and

the cther on Gatewavs pleaded.

Az mentioned earlier {in Part III, wunder the heesding
tatistics snd Their Limitations), the appendix on ihauiries
disposed of does nct give inforaation on RTEF inguired into. ift,

therefaore, one wants to know the nature of order against FRTF
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indulged in, one has tc trace them-from the appendices on the
inquiries instituted/pending dispcsal. Our Table-Vl iz the

gutcaome of that efforg.

it, therefcraz, the appendix gn the inguitries disposes ot hag
an additional column on TP allessd, 1% would ernable orne o bnow

from the same appends: RTP inguired intc and the order thereon.

The Llisting of RTF as presently done under the other two
appendices on the inauirias instituted and the inguires genging

discosal leaves much $o be desireg. it is not clesr whetherr the

list reiates to a3ll or toc a limited number of RT#H, a3 &1 sonw

e

places the word, 2tc. is given aftter the last-named party. Also.

some vimez RTF are iisted gsnerally such as “Acting in Concert®.
One gannct be sure whather this practice relates-to price-
fication or output restricticon or to any ;}her specific practice,
singly ar jointly. Fd?ther, different nomenciatures ére used to
dencte what seem to be the same RTF, for sxample, fixing prices
in concert, price-fixation iﬁ‘concert, Joint-price fixation, etc.
The listing of RTF 1in the sppendix on the inguiries dlsécsed of.
as also in the cther twc appendices on the i1nhguiries institﬁted

and the inquiries pending disposal, shouwld therefore ligt al

¥

RTF, list them specifically and use the same nomenclstiure for the

same RTF.

In early part under thiszs heading. we have given the
suguesticon on giving further and better particulars on the nature
of arder, on the li-ezs indicated therein. Ralated to that

suturstion is the suguestion of inserting a column on “gateways’
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pleaded for the RTF under inguiry. This would emable us to know
the outcome on that pleading from one place. Here aga:in, the
same nomenciature stiould be used to dencte the pleading ©n the

sanes/simi lar ground.

-

Az ta the terminoiocgy of the nomenclature, ocne cowlic wse
either brief headings or indicate the same in  terms of the
Pglev&nt zacticns/sub-sacticne of the MRTF Act. We prefer the
fatter for two reascons: they label the sama/similar situstions
without ambiguitys they make for saving of space in oresentai:ion.
The broad contents of the secticns/sub-sections may be explain

briefly in a footnote to the sppendis.

17
(23

To sum up: the statistics on the inguiries dispnssed o

they are cresented in the relsated apoendix have & limite VB LUe
3 . L

£,
-
i1

of reazons given above. All $hev convey clesrly

-

whether thare waszs o finding of pirreijudice to puclic interes

for & var

[
m
o+

‘e

against the sole/the first—named pavrty engaged in the supply of
products/zaervice specified. Tﬂe preszentation of statistics in gﬁ
manner sujuested above wbuld enable one to know from hat
appandix  the details on the categories cof RTF inguired into. on
the nature.of order and on the names of all parties as such and
in relation t5 one ancther of these 1tems. A& draft ot  thay
proforma based on these suggesticns is given in  Table-VII. 4

for

4}

#tudy based on this information could vield useful lesson

changes in the MRTF Act.

{Table VII, Here or Aroundld
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(3 JTime Taken:
While some inguiries have been disposed of expedificusily by

the Commission, timg taken in the disposal of a laroe nuaber has

been trulv long. We slicsirata s goint by giving statistics of
time tabken in the inouiries disposed of in 1987 and 1991 since
their nstitution. Table-¥11i gives these data. Gt the I%9¢

inguiries disposed of in 1921, time taken in 284 or 7& per ctent

;
Was two vears or more, The numbers angd percentages in

. -

4-% anc vears o mbtre were: &3, 71, 82 and 1! or 20¢, 24, 26 and

4,

4 per cent respectively. The longeszt time recordsd in case oF one

inguiry was 7 vears. 2 months and 5 dsys.

The situation seemz to have detericratsd over time. Gf the
42 inquiries disposed cf in 196Z, time taken in 1Z or 29 per cent
of the total was T vears or more as agafﬁet the corresgonding

-

percentage of 7& in 1591 as noted above.

Why such a long time in & such a large number later? And how
can it be reduced to 3 reastnable limit? There is cigarly & nesd

for a diagnostic and prescriptive study.
{Table VIII, Here or Around]

(4) tudies

(a) Composition of Inguiriez Disposed of:

The statistics of Tables ¥V and VI leave one with a8 feeling
of much uwunease. The number of inquiﬁlaﬁ and the number of KTF
therein found prejudicial to public interest are each email

relative to the respective numbers in the inguiriez and the RTis



found otherwise. This is more true for-the second decade than

for the first one.

There i3 no doubt that this group of inaguiries/practices
inciuvdes numbers in whith there was cood evidence, and yet the
Commission concluded contrarily in the sense that there were no
KTP, or when they were, they were not prejudicial to public
interest, But the total numbersz of inquiries and practicgs an
these,“‘ctherwise' cases are truly large, and even when these
numbers are discounted by deducting the above-mentioned numbers,
the balance is likely to remzin substantial, sc that there is no
toom for complacency. It is, therefore, essential to know the
break-~up of the inguir:ies/practices disposed of otherwise in a

more meaningful way, such as RTP not found, KTF not found

prejudicial to public interest, having passed through the
specified gateways and alsc Egg‘balancing test, inguiry withdrawn
because of change in circumstances such as expiry of agreement,
agreement approved by government}\goveﬁhment take—ocver of the
company, et;. If the information on the inquiries disposed of is
presented in the profcrma suggested in Table-VII, it would be
possible toc know meaningfully the composition cf inquiries

disposed cf.

In the context of the relatively large numbers in the
inquiriesipréctices‘ disposed of otherwise, we raise a number of
questions. Is the law as it is, so very rigid that the reguired
evidence to prove the allegaticn is not capablie of being pué
together? Is the materisl in evidence gut up before the

. Commission so weak that it does not pass the muster? Do the
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authorities hav adequate and competent statf to collect the
needed material and prepare a good caset™ These duestionzs sre

important not merelv becsuse the relative numbers hare are larys,

o in seven of the eleven RTY

but especially because they are

categories, s noted frorm Table-VI.

We need detailed studiez to answer theze guestions. Thess
stydies will have to be hamed on the proceadings of the inguiries
disposed of. The studies should first sort out the nature of
findings/orders of thees inguiries by the Commission, and then
examing criticaelly the reasons thereot az ogiven in the
proceedings, supplemented by the inauiries from cther quarters,

namely legal professibon, busingss circles, etc.

b) impact of Control: -~

The legality of R1E 15 determined with the touchstore of
public interest defined broadly as cansumers”’ wel fare.
Competition is a means to that end. So if a RTF has or may have
the effect of reducing competition, it is presumed to be :llegal.
It may, however, be permitted if on balance the harm caused by
reduct:on of competition is outweighed by the advantages gained

in terms specified under the gateways {38{(1)).

In general, when the Commission declares RTF to be illewasl,
the implication is that the discontinuance of the RTF promotes or
may promote competition in the tradesindustry concerned. Has

this really happened?



This 1is a question which has to be examined with reference
tc the companies/trades/industries, comparina the conditions when
restrictions were practiszsed and when they were civen up. Has the
abandonmant cf RTF improved the fficiency ot the
companies/trades/ industiries affected by the change™ The
ditferential performance in efficlientcy mav be messured oh various
wall-known financial. econcmic and technical measures. Te put

I3

the point specifically in terms of consumers’ weifare: Have the

bricee of affected prmducts/éervices fallen or their guality
improved, or have the new products been put in  the market
afterwards, following the abandonment a% RTF? How &uch of these
merovements»can he attributed tc the abandonment of RTP, and how

much to cther favourable factors? If inspite of abandonments,

efficiency has not improved or consumers’ welfare not

increased,

what are the factors that counteracted tha® tendency?

-

It on the other hand, the Commission has not found KTP to be

prejudicial to public interest on one or more gateways and also

N\
on a balancing test, their continuance serves one or the other
purposes specified in ‘gateways’ {38(1)3. So here, the questions
to be addressed are: Have these purposes been subserved by RTP
afterwords? To illustrate with reference to some gateways: Have

the exports increased? Has employment grown? Have the consumers’

benefited substantially in specific wavs?

It is really from the answers ta these and related questions
that one can form a more informed judgement on the efficacy of
control on RTF under the MRTF act, and can get clues on the lines

of change in the legislation.

S0



{c) General Effects on the Public Interest:

It was noted from Table-Yl that of the 11 categoriez of RTF,

& wmajority of RITF in 4 categories (namely discriminating
deaiings, exclusive dealings, restrictions on persons, efc.  ang
tarritorial restrictions/withholding of supplie=: 16 ne

inguirties disposed of were found ta tbe prejudicial to punlic
interest. 1t may therefore be worthwhile to investigata whethetr

these KTF in general are or may be prejudicial to public

5
[

i
(22

interezt. And if the investigation yvieids a positive answe

may be cons:idered whether the law an these RTF should be tiltec

towards & gar sz approach, permitting a limited number of

exenptions/evcepticnz. as is gresently the case with respect of

fREM. tater, on availability of further and better ey}dence,

other RTP may te similarly i1nvestigated.
—

A cursocry examination cf KRTFP declared illegsl by tvpe of
product/service showe that certain types of RTF may be found more
freguently in scme groducts/services than cthers, Thus, for
example, sale of &a machine cr a consumer durable like
refrigerator is often tied up with the condition of installation’
and the demonstration of its operation at the putchaser’'s place,
and the price of the product is inclusive of the cost of these
services. Or as was the case earlier before the MRTF
Commission’s orders, LPE dealers used to give the gas connection
to the customers on the condition of purchase of stove from them.
A third example relates tc the supply of consumer products by a

manufacturer to the dealer on the condition that the latter will

resell them only at a price stipulated by the former.



Such product-wise investigatians may help spet out product-
RTF  links. They may examineg whether such aspezific product-KTF-
attachments 1n general &are or may be orejudicial to public
interest. In the l:ight ot these studies. 1t mav be consigered
whether there is a case for tilting the izw in vavour of get g8

approach to such RTF when found prevaitling in certain products/

services az suggestesd above.

Such studies would be of great value in forsing Jucgments on

aues on which

ut

the question of cthange in the HMETE Act, The

judgments need to be formad are: Are the present provisions in

respect of various RTF ail right? If & change is needed, should

it be sslective or all-eabracing: If selective, in which KTF and
in which productsfservices and 10 what direction™ I+ ali
T

embracing, should there be a basic change*in the approach froa

the rule-gf-reason tc the per se -~ to the MRTF Act?

The British Monopaliea\tcmmiﬁsion‘has carried out a number
of investigations on the gensral effect on the public interest of

a number of RTF, and also in sa far as they prevail in relation

21
te the supply of goods/services. Nc such study has been
carried out by the Indian MRTF Commiszion. ttention may e

drawn here to Section &! of the MRTF Act under which the Central
Government is empowered to ask the Commissicon to submit  such
reports. This power has not yet been exercised. It ie time ¢$o

esercise i1t.



(S} Per se Approach:

As we have iecussed generally th relative merits ng
disadvantages of the rule-pf-resason and the per 8¢ apprcaches at
the end of Fart »111, we distusns herve only  the particular
arguments made bv the advocates of chanae 1n the basic aporvach -
fram the rule-cf-reasascn to the ger se in the MRTF Act, the

reference to which was made in Part I.

In brief, theze arguments are two-fold: (a) The British and
the Indian experiences show a very large proportion of RTE

(&)

=

found prejudicial o public interest. ne rule-of-reason
approach 1s& unfait, 1t is onily when the Commission has inguired
into RTP and declared them to ke illegal that they are abangonsd.
RTP not enguired into even when they are alilke the fgzper, may
contirnue to te practisad. Why, therefore,™~ontinue with a time-

tonsuming, eupensive aN"d unfair (rule-af-reasan’ approach, and

not change to the other aporoach (per sel)?

On s close ‘EKamination, wa Tfind these arguments nct
appealing. RAs tc the first point., the British experience may or
may not be relevant. This experience has to be examined in
detail, and its relevance to the Indian conditions has to be
shown for a sericus consideration of this araument. To the best
of bur knowledge, there is no such study, and views and opinions
based on iapressicons or cursory studies should not be regarded
seriously, especisily when one is considering a fundamental

change of the approach itself.

&)
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As regards Indian evidence. A.N. Cza’'s data of the 275
ingquiries disposed by the Commission during 1970-79, show that
SO0 or 73 per cent ware found o be {whollv) prejugicial  to

public 1nterezt with the follcw—-un of cease and desist or tonsent
~n
araer, and 75 or 27 per cent were disposad of ctherwise . Thig

Kl

evidence oust be juxtaposed againzt the cther evidence otesented

in  this paper, and when donhe sc, the picture looks considerably

o

-

less favourable. Az Table ¥ has shown, in only a third of the
toctal inaquiries dizposed of during 1982-91 there was a tinding of
prejudice tc publiic interest; and in view of the prepconderance of
the number of i1nauiries disposed of durinu this period relativé
to the earlier period (1972-81, which is also covered in that
tatle!:, the percentzge for the entire pericd i1s pretty-close tg

. . - - e :
that for the earlier period, I7 and Z2 per cent respectivelw

-

The finding by RTP in Eﬁé‘inquiries disposed of durina 1982-91
talls a similar tale. A finding of prejudice was only against k|

. N, . ' L
per cent of RTP in thess inguiries. All-in-all, the Indiap
evidence cannpot be taken az supporting satisfactorily thw

proposal of such a.major changs in the approach.

The second point on fairness has no doubt some merit. Bug
it must be put in a proper perspective. The case for change musf
be bazsed on a balance of net advantage arrived at on a full
tonsideration of relstive merits/disadvantages of the two
approaches — the felt snes under the rulémofqreasun approach and
the expected ones under the per se approach, and not just on  the
grouﬂd of unfairness patent in the former. But until this ig

done, the rule—-of-reasca approach should continue, ~and steps
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should be taken to mitigate the unfairness. Here, the remedy
lies in preparing the caszes to be put before the Commission well
and early, arnd the Commission diepoging them of espediticusly.
It is perhaps not possible to do so under the present set-up. Sc
the set—up must bz strencthened and enlaroed. The Lirvecior-
General and the MKRTP Commission should be eguipped with more
staff, with bettwr ewpertise and experience in the biranches cf
kﬁcwledge reaguired for their work, The number of members of the

MRTF Commission should be suitably increased, the Commission

¢

shoulid «it in bench=se, and theses benches should be iocated at

0 far the Cormmissicn has been having only

1
w
W

tihree/four plac
3/4 members and has been sitting as a wheole and only in Deihi.
The strengthening prbposed here 15 all the more necessary now, as
sinte the early eighties the work—load has increased— due to

T
increase 11N the number aof RTP incuiries and alza due to the

incuiries into the Unfa:: Trade Fractices which have been brought
within the purview of the Act. So, if such a strengthening is
noct done., the number of agree&ents and inguiries of agreemnents
and ingquiries pendina disposal will increase, and the feeliing of

unfairness will nct only persist, but will get accentuated.

All-in-all, the available evidence on, and the kaown
arguments for> a change in favour of, the per se apprvach at
present are not sufficiently puwrsuasive. Knowledge of the Indian
candit?ons in this area is limited and tentative. A well-
infarmed Jjudgment on the question of c&gnge in the approacth to

the MRTP legislaticn will, therefore, have to be formed later

after we get the light from the studies referred toc above.
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Table-l ; festrictive Trade Practices freesents 1 Filed and Reajstersd ¢
L‘iZkﬁm {yesr-wisel

Year Filed Registered

(anwary-

Decesber) Nusber Musber at  Percentage Nusber Musber at  Percentage
during the end increase during the end increase
the year  of the in coluan the year  of the in colusn

year (3) over the year (&) over the
previous year previous year
) 23 3 () {5 (&) o]

1973 y.:¥A 13969 - 2065 12926 -

1974 RALY 17312 24.4 2543 15569 2.4

1975 PAY:] 19710 13.9 2383 17932 15.2

1976 2079 21788 10.5 1787 19719 10.0

1977 1439 23268 6.8 1354 21073 6.9

1978 es7 24115 3.4 30t 21574 2.4

L) 623 738 2.6 sn 22152 2.7

1980 810 25348 2.5 585 a7 2.6

1981 614 25964, 2.4 520 FAY~Y) 2.3

1992 827 26491 2.0 478 8735 2.0

193 1157 27648 4“4 1019 4TA 43 -

1994 2% 30543 10.5 7 i 10,9

1985 7310 37853 .1 ny - M0 2.3

1986 303 38356 1.3 2645 = 37315 1.6

1997 316 38466 - 0.8 36 3735t 0.5

1988 208 38874 0.5 107 37458 0.4

1969 ti 38983 0.1 iz 37798 0.3

N ~
AN

For explanations on statistics, refer to the text under the heading Reqistration

of fgreesents in Part-1Il.

Source: Soverrsent of India, Ministry of Law, Justice and Cospany Affairs,

Departaent of Cospany Atfairs 1 fnnual Reports Pertgining o the
Exgeytion of the Provisions of the fionopolies gnd flestrictive

Irade Practices fct, 1967, Mew Delhi.
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Table—1I 3 Restrictive Trade Practices Agreesents in force,
1979-84 (year-wise)}

o - = - — M~ oo M — o 0 o et S o A B S T o S S B & W St 4 MR A e b B A At S — P T o by . S S S S T A T e S e Rl e fA A o S

Year Humber of Aocreements {2) a5 percentaage

et e e e o s e e o e 28 e e s e e of ()

In Force Registered -
w @ - @
1979 &£28% 22182 2.4
1980 874 22727 T2
1981 7EI94 23257 1.8
1982 7872 23735 T3 2
1983 ‘8891 24754 35.9
1984 11478 27541 4z.4
—~

Source: Same as under TabYTe-I.



TJable—-I11 : Restrictive Trade Practices Inquiries Instituted

1972-91

. —— et A e et e At o e e et b B S MM W e A Aea b s e SAP e e e b = M s e P e e = G v s M M Al hbr e . o —— m var . — ——— o ———

Nuaber
\('e AN/ e e e e e e e e e e e e o e e e e e e e e e e e e e e e
Sectiaon 1¢Cal (1) 10(a7 (i1) 10Zay (iii} 19(a)i{iv) Total
(1) (2 () 1) (5} {&)
1972-81 18 2 154 222 R
{4) (C. 5 (393 (373 1O
1982-91 154 - 2032 £9Z Iogl
(S5 - {&6) (29} (10a0)
1972-91 171 2 2184 1118 14741
(5) (G, 0S) (&6Z) 323 CLOG)
________________ e e e o e e e o o e e e e ot e e e o o
i. Figures in brackets are percentages.
2. For explanations on gtatistics, refecr to the tent under
tieading Inguiries Instituted in Part-I111.
T
Sogurce: Same as undeér Table-I.
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Table-IV : Restrictive Trade Practices - Inguiries Instituted
19721991 (wear-wise)

Number
“- ear ’_" s i v are = e h me P el MRS Se E & - Ml M e TR Ga tes s e e s oWk IR Bas A v W P Aes W s e e M e B4 GBS Me W s G e S e
Sectiocn 1d¢a) () 1udar (i} 12(arf1ii)y 1ddal (v Total
(i) () (3} (4) {5} (&)

1972 - 1G

- - 19
1973 i - 2 3 &
1974 = - ? i3 4
1973 1 ~ 0 L& G7
1976 4 - a1 45 R
1977 3 - 3 AU & ¢,
1978 - 1 4 e A
1979 ~ - 19 = 27
1980 i i 12 & 2¢
1981 1 - 14 132 28
1982 1 - 9 Y 2
1982 2 - 12 I8 - 782
17984 e - 8 - 109 155
19885 4 - 16 < 113 133
1984 3T -

&3 123 229
1987 1531 123 1666
198 41 - 2%9& 14¢ 477
1989 22 - 3t 13y 154
199¢ 23 - 22 86 131
19a91¢ 1o - i4 H )

- R
[N
!

S . 00 it . R . bt L D e e o - A T s B M e G e S ——— e ——— -t o e ———— ——

Far explanations on statistics, refer to the text under the
heading Inguiries Instituted in Fart-III.

Source: Same as under Table—1.
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Table-V : Number of Restrictive Trade Practices lIlnguiries
Disposed of, 1972-91

——— Tt e e e i . . P o — N —t ot T vt S P S e T T e Y A $— Tae W e M N — v - M v PP m M4 W oA o e e —— e T e M o v

InguitriesrYears 1972--81 197251 19721991
(1) (21 (0 (43

A Instituted Under Seciticon
10(a) (i) and Disposed of -

1. Under Section Z7(1) or 72} Q@ (&%) 14 (1) 23 1§
2. Ctherwise 4 (I @1 {§7) 9% EL?
Z. Total 12 {100 105 (1o i1 (10
B. Instituted Under Section
1G{(a){ii: and Disposegd of -

i. Under Section 37(4) o 37{(2; - 1 {9} 1 (SGy
<. Otherwisse - i {8¢) 1 {50}
3. Tota - 2 (100} 2 S}

C. Instituted Under—éecticn
10(a)(iii) and Disposed of -

1. Under Section 3I7(1) or I7(2) 98 (79} LBl (I&Y 779 (z9)

2. Qtherwise 26 (21 Q209 (64} 1235 (&1
T. Total - 124 (100) 1899 (100) 2014 {(102)

L. Instituted Under ESesction

10{a) (iv) and Disposed of . ~
AN .
1. Under Section I7{(1) ocr I7{(2} 1T0 (7% 172 (24) 322 (36§
2, Otherwise 59 (213 53 (7&? S77 (65@
3. Total 189 (100} 710 (1Q0) B899 {104}
E. All: Instituted Under
Section iC(a) & Disposed of —
1. Under Section I7(1} or 3I7(2) 257 (79} S68 32 1125 ¥ |
2. Otherwise &9  (21) 1839 (68 19098 <a§
3. Total I2&6 (100)Y 2707 (106 3C3T. (104
__________________________________________________________________ - s -

1. Figures in brackets are percentaqes.

2. For explanations o6 statisticé, refer to the text under
heading Inquiries Lisposed of by Grder in Part-1I1.

Source: Same as under Tahle-1I.
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ade Préctxces in the Inquiries

Tabie~VI : Type of Restrictive TIr
Disposed of by Order, 1982-1991 -
Restrictive Trade Number of Inguiries
Practices/Section . 000000 S e
usg Otherwise Total
3701 (2)
{1} (23 (T {4,
1. Collective FPrice Fivationibara e A2VT7Yy 4% {20ty 7% (0T
1lael Pricing etoc. LIT(1}«d) 3l (4 {54) S ERIRY.
2. Collective Bidding/Tendering 4 (0.3) 5 (.7} 19 (Q.&)
51?!1)(b)’ (213 (79 {104
3. Discriminataorv Dealings 204 (22,9 104 (S.0) 408 (11.9)
23(1) (el ] {75 (283 {1033
4. Euclusive Dealings 122 (9.9 98 (4.6 227 (&.&)
TILLY e {38) ; {4 £ 100
S. Manipulation of Frice/Conditions 103 (7.%) 253 (12.1; IZSE (1w.5)
of Delivery, etc. (2{(C)(ii?] (2%) (71 1083
4., Fredatory Fricinag 2 {C 2y 16 0L E 18 (L.5)V
(231 1] (11} (83 {13C)
7. Resasle Frice Maintenance 179 (13.5). 588 (ZB.2) 7&7 (Z22.3)
ITLYLEYD (23} I77) (1243}
€. Restrictions con FPersons/ B.7y 93 (4.4 211 (6.2}
Baycott, Refusal to Deal/Supply (25) (45; {10Q)
£33(1) (ar tiy (ja)d
. Territorial Restrictions/With- 258 (19.4) 180 (7.2 4068 ({1.%)
' kolding of Supply (32T (1) (g3 (63) (37) (100}
1. T1e~up/Fqll line Farcxna 162 (12.2) 458 (1.5 83w (24.G)
Ity (bl (20} (80 {100}
11. Others (IZ(1)<b) (X (1), 30 (2.6 7O (3.4 130 (Z.9)
2(), 24y, Vague, genaral, (30} (70 (100)
no information, etc.
12. Total 1328 (10¢) 2087 (100! 3413 (10Q)
(39) (61) (100) :
1. Figures in brackets to the right of the numbers are percentaces to’
the total against item 12y and those —-under the numbers are
percentages to the total in cclumn (43. -
2. For axplanations on statistics, refer to the text under the feading

Iypes of RTP in the Inguiries Lisposed of bv Order in Part-IIl.

Same as under Table-l.

Spurce:s
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Table~V[1 zmmmﬁummlmmmm

for the geriod |~{-9C to 31-12-1993.

Inquiry  Name of the Date of Product RTP Alleged Gateways Date of Disposed of Otherwise Remarks

o, Respondent  Institution pleaded Disposal under
of Inguiry J7{(1)ta) (b}/
372
{1) 2) 3} 4 5 & (4} (6} 9 {1¢}
i. 5/9% ABC 3-9-% Pl 33(1) () - 10-693 3I7(2) -
2. 31/51 L ") 5-2-91 P2 1.33(8) () Bl 18793 - {. J8(1)(a) passed
- . R8T} 2.1} WUHH Bl (a) - 2. i) J8(1) (a) passed
i) B - - ii) RIP not found
3. 14/92 XyZ 692 P3 f.Manipulation ~ 9-9-93 {. RTP not found
of Prices
2.33(1} (b) KCIRERE 4! 2. 37(1}(a}
3B d) I8(1) (h) 3. W1 th) passed
£,.33(1) (@) 4 31 (D
footootes: —~

« The details under the columns are for iuastutiw purposes only. They are not reldted to the actual inquiries.

L ks mtwmd in the text, the intormation under columns (5),(6),(8) and (9) say be given in terss of saction nﬂtn

The contents of these sections say be briefly epecified in the foutmte to the table. Tiws, for exasple, S3(1 (e}
column (5} ~ is RIP of discrisinatory dealing; 38(1)(a) - q{m (6) =~is qateway of injury to the publicy and 37@
- coluan (8) - is consent order. Inforsation that cannct™ be classitied in terms of sections can be ﬁﬂ:ﬂbﬂd’g
words, such as RTP of manipulation of prices in inquiry no. 14/92, coluan (5).

3. The advantage of this proforma is that it relates the nature of order, to the parties and to the RTPs. Thus, foF
example, in inguiry 31/91, there were two parties: WP and RST. The RTP alleged against WP mas that covered mﬁr
B(1){f); the party pleaded the gateway coverad under 38(1)(a}; the Commission accepted the pleading - it did ™ ¢f
found that RTP prejudicial to public interest, and therefore did not declare the sase to be illegal. The RTP alleged
against RST were those covered under 33(1)(f) and (1) (1); the party pleaded the gateway coverad under IB(1)(a) for
B)f) and pleaded that 33(1){1) was not RTP; the Commission accepted both the pleadings, and therefore did aof
pass orders under 37(1) or 37(2),



Table—VIII : Inguiries Disposed of by Time Taken since
their Instituticn, 1992 and 19%1.

Number of 1982 1991
l'b‘“:’n th—,_-, e e G e i S St T At i st b Sa0 R e i < s b e b S S e A S (o S e et 2 S A
Number Fercentage Number FPetrcentage

(1) (2) {3 {4} (S}

— ——— . o v . A St o} Tt ot B S o e S A S M O S A M A e A SBP M  Ae T L i et o e A £ B it R e M S By e M SN S e A Mt = L e v A —

-6 4 9.5 8 z.7

o
}
-
k)
o
[
-
(]
b
N
0
(SN

12 - 24 & 1.4 2G F.€
24 - 36 s 11.9 &0 2¢,. 5

Source: Same as under Table-I, 1982 and 1991 reparts.



Footnotes

——

This study is based on a research project carried out in the
Industrial Policy Managesesnt Graoup af Indian Inatitute of
Management, Ahmedabad. Th Research and Fublicaticne
Commitiee of the Institute provided the seed money for the
proiect. Thanks are due to the Commiititee, the Group and 5=
Institute Tfor financisl supboré. I am grateful to mv
colleagues in the for o in various we
n bupta for t =5

¢ #a M. Jza, G and

interest and enco to i anz H. keshsava Tov
statisvical assis o o Uaruohese Tor secretsatial
fhielp. This 5 ave been coantinusaed and completed
without the gt C. Achuthan., Joint Secretary.
Mitcistey 3 nt of Indis. He guided ae 1n  fThe
legal aspects. wmede available the relevant literature,
intraduced me  to hig colleaguss, ang commentad upon  tha
draft. My debt to him 15 thus immanse,. My gratetful thera s
are also due to T.V.5. Fandurangs: é . Lirector—General of
Investigation and Razistration o discuzsion at the esrly
stage of thiz investigation and for offe.tng
sugeesiions/coaments  on the drafé, and to F.L. Sanytves
Reddy. ESecretarsy anag MNMand Lal, Director {(Researchl both T

the MRTF Commission for giving the needed facilities =Yoo
wzrk in the Commission’'s officeslibrary and for sparing tﬁwe
for discussions, Finally, I am tharniful to M.R. FKaolhatksr,
Hember, Cfentral Adwinistrative Tribunal for his suggest: qﬁﬁ
on the draft. These friends share the merits of this worik,
but I alone am responsible for thz blemishes which the

reader may find in th:is study. T

-
(1) S.M. Dugar : Law of Restrictive Trade Practi:esﬁ“g%
Taxman’'s Publication, Delhi, 19743 (2> E.B.L. Mittal :
Restrictive Trade Practices in India. Vol.I,II, 131.

Ministry of Law, Justice and Company Affairs, Government of
India, New Delhi, 1278; (3) Rajendra : Lasge Book of MRIF,
Cases, A Tauman Fublication, Delhi, 1781: {(4) Rakesh FKhurana
t Growth of Larpe Business, Wiley Eastern Ltd., New Delbhi,
1581 {3} 5. Krishnamurthy : Frinciples gof Law Relating to

MRTF, Orient Law House, New Delhi, 19893 (&) K.K. Mitra :
Commentaries on. the Monopolies acd Restrictive Trade
Practices AQAct, 1969, Book-in-Trade, Calcutta, 199035 {7
D.P.S. VWVerma : MRTF Law, Principles, Frovisions and Cases,

Manas Publizations, Delhi, 1992, and (8) Aviar Singh : ;_&
of Moncpolies, Restrictive and Unfair ITrade Fractices.’
Eastern Book Company, Lucknow. 19931, '

M

Dugar (1974) has givenseuplained the MRTF Act/Rules, the
cases decided and summarised the anti—~itrust leaislation of a
number of advanced countries. Mittal has reproduced in  Yull

orders/ judaements of the MRTP Commission and of the
judgements of the Supreme Court/Hich Ccur =. HRajendra has
given a summary of cases decided. Other thors have given/

&4



i

~

explained the provisions of the MRTR. Act/Rules, together.
with the notes thereon and the case-laws under the important
provisions of. the Act. In general, these books cover the
developments upto the close of the date of theinr
publications. Some of the above books had earlier and some
mav have later editicons also than those referred to above.

See, tor erample. AWM., Oza @ Anti-Trusti FPgolicy 10 ingia
\hrpubllzhzd‘ Fri.D. Theszis, Universitvy of BHombav. bombayv,
1385, especially ©.%9247 end 92B7-6; and N.H,. Chandra 1 Tog

Retarded Economizs. Ouford University Fress. Bambsy. 19355,

-y

pl ‘o) hontad B

. Making Liberalisation Work 31 Suvooested Administrative

innovaticns @ lsszues for Submission to the Frime Minister
(Mimeo), Indiarn Institute of Management., Ahmedabad, 1992,
p.185~-1&,

Government of India : The Gonstitution of India. Ch.IV, The
Directive Frincivlies of State Folicy, -New Delhi, 19837, p.oi3.

Government of India ¢ Report of the Lommitiee on

Distribution of Income and Leveis of Living., Fart-1. HNew
Delhi, 19&4.

-

Government of India : Report of the Mongpolies Inauiry
Commission, New Delhi, 19&5.

Ibid, p.159. -~

- .

R.ik. Hazari : Industrial Flanning and Licengino Folicy,
covernment of India, New Delhi, 194&7.

Government of India : Report of the Industrial Licensing
Policy Inguiry Committee, New Delhi, 196G.

Same as in fn.4, .25 and p.26.
Same as in Fn.&, p.1Z5, p.13é and p.137.
J.C. -Sandesara : Industrial Policy and PFlanning. 1947-91,

Tendencies, JInterpretstians and Issues, Sage, New Delhi,
1992, pp. 109--115.

The following quotations bear this out. The first and the
third quotations are from administrative reports of the
Monopolies and Restrictive Trade Fractices Commisszicn for
the years 1973 and 1975 and the second is from the report of
i1ts administration department, Department of Company Affairs
cf the Government of India for the vear 1974,
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