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The Requlation of Transnational Corporations @

National & Global Interventions

Samuel Paul*

The purpose of this paper is to examine the recent trends
in the policies of less developed countries (LDCs) towards transna-
tionel corporations (TNCs) and the international concerns about the
bpera%inns of TNCs around the world, - Recent developments in foreign

_private inuéstment, the major international interventions to influence
the behaviour of TNCs, and the new responses of TNCs to the changing
policies and controls of host governments are among the major aspects
analysed below. Thase developments should be of interest to policy
makers and entrepreneurs in India which is not just a host country
of TNCs any more. It is a homs country for a growing number of TNCs
of Indian origin. Being a host and home country at the same time
does add new dimensions to the perspectives and responsibilities
;equired of both Indian enterprises and the Government of India (801)1.
Likaly trends in the policies of LDC governments towards TNCs and :

thair implications are highlighted towards the enu of the paper.

Till ree¢ently, we in India have heen preoccupied solely
with issues relating to the regulation and control of the TNCs
operating in or planning to enter our country, The focus of public
policy was on adapting the import of capital and technelogy to meet
our national pricrities and gaining increased domestic control over
th;,canduct af existing TNCs in the country. As a host country, our

ational goal is to maximise our gains from the gperation of foreign
fTNCs in our territory and minimise the negative impact of their acti-

» vities, On the other hand, as India assumes the role of a home

* The author is greteful te Miss Celine Gecrge for ressarch assistance.
An earlier version of this paper was presented at the National
Workshop on Internationalisation of Business (IIM=IMEDE) held in
March, 1983,



country, it will have to adopt a more outward looking posture. GOoI1,
" for example, must now assess the benefits and costs of our enterprises .
investing abroad and transferring technology to other countries. It
must examine not only the net economic gains of thase ventures, but
also their impact on our political relations with the host countries"
of thesse ventures. Though Indian entrepreneurs are likely to take a
more private view of their venturss, they must pay adeguate attention
to the policy framework and opsrating rules ang cultures of their new
host countries. If not, long term survival will be in peril though it
is possible toc achieve short term gains, Thus an important dimension
of the new perspectives essential to thoss who wish to enter inter-
npational business is the capacity to analyse, appreciate, and antici-
pate the policies and operating systems cf their host countries and
their governments. Entry and expansion decisicns will hava to be

informed by an assessment of these factors and the asscciated risks.

A sscond dimension relates to the international concerns
about the conduct of TNCs in the developing world. * The early 1970s
witnessed an explosion of criticisms about TNCs and their pperations
in many developing countries and the forum ¢f the United Nations.
Political interference in host ccuntries, subversion of their
national goals and policies, speculative financial transacticns and -
damage to host cocuntry balance of payments, abuses cf transfer
pricing, and unethical conduct and restrictive trade practices in
business are among the charges which have been levelled against TNCs,
'Eovernment of India has been active in opposing such conduct and
practices in internaticnal forums such as the UN and its agencies,
and the Group of 77. India's growing status as a home country will
undoubtedly add a new element of complexity : to this sensitive
issue. Our concern now cannot be confiped tc the conduct of foreign

TNCs operating in India, but must includs that of ocur own enterprises



going abroad. Indian entrepreneurs and GOI need to be sensitive to
the concerns of developing countries about t. e behaviour of TNCs,

especially in regions where our own joint venturses are in operation.

Before considering these two issues in depth, we shall
review the recent international trends in foreign investment with
special reference to the rols of TNCé. This is a useful back-drop
against which we shall examine the twin issues of the policies of
develaping countries towards TNCs, and internatiomal conecerns about
the conduct of TNCs. Our focus here will be on the emerging trends,
country rasponses and collective interventions in this complex area.
it is hoped that the findings and insights thrown up by this analysis
will be of some value to Indian entreprermeurs as well as policy

makers in GSOI,

I. Activities of TNCs 3 Recent Trends

Foreign direct investment (FDI) on a global basis has
increased from #4 billion in 1960 to %43 billion in 1980, and the
average rate of growth of FDI for the entire period works out to 12%
at current prices.3 There has been a decline in FDI in the latter
half of the 1970s. This slow down should be viewec in conjunctien
with the expansion of noneequity participation in foreign enterprises
by TNCs.4 The data on FDI flows by themsslves do not any longer
raflect thes real growth and influencs of THCs in host countries

(see Diagram 1),

The United States accounted for two thirds of global
FOI in the 19605.5 By the end of the 1970s, however, the US share
had fallen to less than half, During the same period, other developed
market economies increased their share of FDI. The U.K. and Northern
Ireland which accounted for only one eighth of the total FDI cutflow
in tha early 1970s, incressed its share to 15% by the end of the
decade. The Federal Republic of Gormany, Canada, France and Japan

also increased their share of FDI during the same period,



‘UMOUMUN aze swaTy owos yo suzazjed diyszaumo
98N208q 0g4 03 dn ppe jou saop UGTINGTI3STP afizjunalay

8461 104 mey fsuntjey pegtun

UOT3eUTURXa=0 § ~ JUSWODT8AE0 DT I0M UT SUGTIeI0dI0] [RUOT3oUSUSI] 2 82IN0G

0L~95961 . 09=-ls6l LGl 9aoleg
[» 3] 8]
cofjo=z E 0 . Eo|lo=lo=
EClED = = 11} = = = | 3 0 EM|E D
I31] 3| F| = ] G F o1 j33a3l3<
©C [l [m] 2 [n ] [ - m] a [\ ] © o
a ars| ~ | 3 f 5] g i~ 751 anfa
AR EAR N P1E B s
= 5.l o+ (22 e - juy
c | =< < | < 0 0
b 5 o o D 5 .
N—“ B 1€ € |E a A <
] 0 W @D Km_\ g
%5l a. a | a €
3
©
a
oty
AN
pAN
%92
%9¢
bt —
% oy

#GL-1G6 1 FUeUsT1Ge3s] JO PoTdasg AG 66TI3UN07

BUTd0T 8neg UT poysilgedsd w0l 318100107 [EUOT3BUSUEd |
Utinjoejnuell 921 J0 suie3ljeg drysaadmp

I WEIDerq

e ecrmp—

16¢ 40 Sejerriide




Recipients of FDI

The developed markot economie: themselves are the major
recipients of FDI. These countrics accounted for 70% of the inflow of
all FDI throughout the 19705.6 A surprising development was the
emergence of the U.S. as the largest recipient of such inflows (30%

of the total) during this period,

The flow of FDI from developed market aconomiss to
develaping countries {LDCs) increased from an average of $3.7 billion
in 1970=72 to $11.7 billion in 1978=80, This .s eguivalent to an
average growth rate of 15%, a rate significantly higher than thre
brevailing rate of investment in LDCs {of about 10%). It is important
to nota, however, that LDCs' share of FDI is only 30%. The U.S.
continues to be the domimant source of FDI to LDCs, accounting for

nearly half of all such inflouws.

The main LDC recipients of FDI are a small number of
countriss. Countries with an annual per capita GNP of over $2500
accounted for 30% of the total inflow in 1978-80. LDCs with a per
capita GNP of $1000 - $2500 received more than 50% of the FDI, LDCs
with a per capita GNP of $400 (including India) roceived only 5% of
the total inflow of FDI, though they accounted for 30% of the total
GNP of all LOCs.’ Among the different regiuns of the developing world,
Latin America received nearly two thirds of all FOI, South Asia and

Fast Asia received about 25% and Afrieca accounted for only 18%,

Soma important shifts have taken place also in the
sectoral pattern of FDI in LDCs. in recent years. TNCs have traditionally
been more active in the extractive sector (matural resource industriéé)
than_in manufacturing in LDCs.8 However, the share of FDI in manufa-
cturing and service sectors of LDCs has incréased significantly in the
19708.9 Within manufacturing, TNC oporations have tended to be

concentrated in chemicals, engineering and food products industries.



East-West Cooperation

A significant dsvelopment during the past two decades

was the expansion of collaboration between western TNCs and East

European (Sncialist) governments, A wide Uariety\of arrangements have

been used for this purpose. A UN study has shown that the numbsr of

jndustrial cooperation agreements betuween these groups increased from 600 to
1800 bétween 1973 and 19?6.10 Licensing, production sharing arrangements

and joint ventures have become increasingly popular in the transa=

ctions between the £ast European countries and . TNCs of the developsd

market economies. For example, agreements for licensing by Czekoslovakia

have increased from $4 million to %64 million between 1966 and 1974,

Automative, electrical engineering, chemicals, mining equipment and

building machinery industries have figured prominently in these

agreements,

Joint marketing has emerged as a major form of East=
wWest industrial cooperation in the 1970s, complementing the ongoing
cooperation in production. Joint marketing has taken the form of
export assistance, setting up of joint marketing companies, and
sstablishment of conscrtia for the implementation of complex projects
in third country markets. As of 1978, nearly 200 joint marketing
companies are reported to have been set up <u perform these functions,
A striking feature of these recent developments is the large diversity
of arrangements which have been adopted in East-West cooperation and
the'flexibility with which the two partiss have experimented with new
contractual forme for technology transfer, financing, production and
marketing. The recent trend tomards‘large scale cooperation projects
in the automotive sector botween East and West European manufacturers
(for both passenger cars and commercial vehicles) illustrates this

point. While earlier cooperation ventures wers on a small scals,
based on licensed manufacture By the Eastern partmer and designed for
substantial indigenous content, the more recent projects have been

adopted to take maximum advantage of rationalisation of production



Diagram 2
gctor-ywise distpibution of Stock of FOI of 7 major

Countries+ in the develo-ing countrias

Extractive Sactor@ Marufacturing Sector Service Sector
41%
40% 41
367
24%
18%

+ UaS.h.y UaKa, france, W, Germany, Japan, Italy apd Canada

@ includes amelting, mining, petroleum

Sourcas UN, Trapsnational Corporations_in %World Deovelopment -

A Reexaminations, Now York, 1978
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resulting from extremely large scales of operation (high rates of
output)e In the automotive sector, this hac led to an integration

of the industry -in the two regions.

Internationalisation of Banking

Expansion of TNCs has heen followed by the growing
internationalisation of & number of service industries.11 The most
outstanding example is the case of transnational banks (TNB), THBs
have been jncreasingly involved in the financing of payments imbalances
associated with the developments in international trade., It is through
their intermediation that the surpluses of o0il countries and credit
from the Eurocurrency matket gct channelled into financing the daficits
of some developing count:ias; The stock of debt of developing countries
to TNBs grew from $43 billion in 1973 to ¢260 billion in 1980. The
annual rate of lending by TNBs in DECD countries to developing
countries has far exceeded the annual inflow of FDI to these countries
(see Diagram 3). Over 80% of this debt is concentrated in just
twenty countries which are middle income LDCs. There has also been a
significant internaticnalisation of other service activities such as .
insurancs, advertising and consultancy during the past decade.

However, the explosive growth of TNBs is the most notable development

which has major implications for the role ¢ TNCs in LDCs,

Emergence of TNCs from LDCs and Socialist Coyntries

Until recantly, international investors havs come
exclusively from developed countries., Two groups have now joined this
stream, one from the mors developed among the LDCs, end ths other from
the socialist countries of Eastern Eurcpe. Enterprises from LOCs
account for only 2% of the total FDI outflows repcrted fcr the period
1978-80, but represent a marked incraase from a mere 0.3% in 1970-72.12
Firms in Brazil, Hong Kong, Philippines, India, Mexice, and some of the
OPEC countries are among the newly emsrging TNCs from LDCs, Most of

these investments are dirscted towards other develcping countries, of ten



Diagram 3

Flow of Foreign Direct Investment and Commercial Bank Loans
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located in the same regicn. The developed market economies have also
received a substantial share of investment ~"ows from the oil exporting
LDCs., Thus, 13% of the FDI inflows into Us.S.A. during 1978=80 origina=
tad in LDCs,

Enterprises from socialist countries operats mostly in ths
developed market eccnomies through intsr=govermmental agreemsnts. It
is reported that in 1976, the Soviet Union and cther soccialist countries
had a total of 700 trading and manufacturing concerns in the rest of
the world as against only 50 in 1962.13 About two thirds of thase were
_loceted in Western developed economies and the remaindsr in LDCs, The
_total capital inugsted by these new enterprises in western countriss

alone was of the order of $600 millicn.

A number of important developments and shifts have thus
taken place in TNC activitiss in the past two decades. The emerging

global trends in this area may be summarised as fcllowss:

1, Thers has been a slow down in the real rate of growth
Cf FDI in the latter half of the 1970se On the other hand, TNCs
appear to be making increasing use of non-equity forms of participa=-
tion in business with the result that current data on FDI do not fully

reflact the scopc and significance of TNC activities.

2. There has bsen a decline in the role of TNCs of US
origin relative to those of Western Europe and Japan. . The US has alsc

begun to play the role of a host ccuntry to foreign TNCs.

3. LDCs continue %o receive only less than a third of
all FBI. The pcorgst amang the LDUs receive the smallest share of
FDI.

4, The involvement of ThNCs in the extractive sector has
declined sharply., FDI in manufacturing and sorvice sectors ars on the

riso.
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5, The smergence and rapid growth of lending by transe
national banks to LDCs has overshadcwed the :3le of FDI as a form of

resource flow (capital) in the 1970s.

6. Cooperation betwcen western TNCs and enterprises in
the socialist countries of Eastern Eurcpe has éxpanded cunsiderably and
makes usa of a varisty of cuntractual arrangementa including joint

vantures,

7. Ccoperation among LDCs through the medium of joint
vantures and cother arrangements has lsd to the emergence cof a set of

smaller TNCs operating on a regional basis.

I1I. Nativnel Policies Towards TNCs

What are the risks of entry into a country? What policy
instruments are host country governments likely to use to regulate fhe
activities of foreign investors and collabcerators? These are undoubtedly
critical issues in assessing the investment environment of a country.

In the preceding section, we summarissad the global trends in the areas
of foreign invostment. We shall now more closely examine the actions
and policies of developing countries to see what general conclusions we

can draw about their likely behaviour in the futura.

Political Risks and Forced Divestments

All those engaged in internaticnal business are greatly
concerned about the political moves and extreme actions such as nationa=
lisation which host countries might spring on thems Such unusual events
are interpreted by private anthpraneurs and managers as auidencé of
hostility and political instability in the host country., 1t is true
that acts of naticnalisation in LDCs have been widespread in the past
two decadss and the publicity givem to them have influenced the TNC
perception of the investment environments in LDCs. A recent UN study,
however, has shouwn fhat tte actual incidence of forced divestments is

quite limiteds The study reports that less than 5% of all foreign
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affiliates in LDCs were naticnalised during the period 1960-79.1d

Diagram 4 shows that there was a definite time patternn
to forced divestment. OF the 563 acts of nationalisation which
oceurred in 79 countries, nearly 675 touk places during the period
1971=76, In fact, thers bas been a marked decline in these acts during
1977=79, This pattern seems to raflect the inavitable trend that
followed a period of decolcnisation and emergence of indepsndent states
in different parts of the dsveloping worlde It may alsc mean that a
more complex and indirect phenomencn is at work. In many LDCs,
indigenous control is perceived as incompatible with foreign contral
over sactors which are criticazl to physical and ecopomic security.
Thus infrastructurs industriaes and extractive industries are mare

vulrerable to political intervention.

A further analysis of the 563 acts of naticnalization
supports this hypothesis (Ses Table I),15 Only 10 out of the 79
countries could be regarded as having resorted to nationaliéatian on
the basis of idesclogical motivation. A classification of the 79
countrics by the number of acts committed by them shows that of the 17
countries which had 2 large number of acts to their credit,12 had THCs
dominating their extractive industricas.16 Of the 62 countries which
had resorted to fawer acts {lass tham 10), cnly 13 had TNC domination
in their extractive industries, 1In other words, foraign dominancs of
the sonsitive extractive sector (cil, minerals etc.) zlone explains a
major share of the forced divestments which have teken place during

the past two decades,

A number of resascns might be respomsibls for the
declining trend in acts of naticnalisation, [jpstly, the cunership
of major cil and mineral  industries seemed to have heen taken over
by governments in mgst LDCs by the mid-1970s, Seccndly, the ability
of meost LDCs tc achiove their goals through requlatory policies has
improved significantly, JThirdly, a certain measure of learning has

taken place and increased canfidence in the capacity tc administer
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Table 1

Count:ias Grouped by Number of Acts

of Naticnalization

14

(1960-79)
(1 - 10) (11 « 35)
(No. of Acts) (No. of Acts)

Antigua Nepal Algeria
Abu Dhati Nicaragua Angela
Afghanistan Nigeria Chile
Argentina Oman Cango
Bahrain Pakistan Ethopia
Benin Panama Ghana
Bolivia Philippines Indonesia
Brazil Juatar Irag
Burma Saudi Arabia Libyan Arab
Central African Senegal Jamakiriya

Republic Sierra Lsone Malagasy
Chad ' Somalia Morocco
Colombia Sri Lanka Mozambique
LCosta Rica Surinam Pary

Democratic Swaziland Sudan
Kampuchea Syrian Arab Uganda
ODubai Republic United Republic of
Dominian Republic Thailand Tanzania
Ecuador Togo Zambis
Egypt Trinidad &
El Salvador ' Tobago
Gabon United Republic of
Gambia Cameroon
Guatemala Venezuela
Guinea Yemen
Guyana Zaire
Haiti
Honduras
India
Iran
Jamaica
Kenya
Kuwait
Laos People's

Democratic

Republic
Lebanon
Liberia
Malaysia
Malawi
Mauritius
Mexico

Source: The CTC Reporter
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policies may have weakeped the tendency to take procipitate actions
Fourthly, the oil crisis and the new resource cuonstraints which many
LDCs currently face may have made them more cautious in taking over
foreign assets, Thus, while acts of forced divestmonts are bound to
recur, the possibility of mass, ideologically motivated take overs is
less likely in the future than has besn the case in the past. A trend
projection of political risks based on past experience does not seem to

be in order for the fursseeable future.

Host Country Policies angd Controls

The 1960s and carly 1970s witnessed the introduction
of a variety of policies and rogulations by LDC governments to control
TNC activities in their territories. These policies generally specify
the conditions for foreign investment and the import of technologye.
Some observers belisve that over the years, such policiocs have become
more pragmatic and flexible in many LDCS.17 The major arsas in which
LDC policies have focused are fivefold: dumestic ownership and control,
specificatidn of priority arsas for entry, performance requireméntsi

access to domestic finance, and investment incentives.

Domestic Ownership and Control continue to be the major
political and sconomic objective of most LDC covernments. This is

reflected in the exclusion of TNCs from investing in sensitive sectors
such as pational rescurces. Howsver, the same countries do permit TNCs
to participate in these excluded sectors in cther ways (eg. contracts,
technical collaboraticn, etce)s Many LOCs ncy favour ma jority foreign
ownership in capital intensive, tachnolcgy intensive, and export
orienfed industries., Greater flexibility in the implementation of these
policies ie being shuwn by several LDCs which reccgnise the limitations

of majority demestic ownership as an of fective tocl of controle
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A growing number of LDCs have intruduced psrformance

reguirements in respect of export obligations, use of doméstic raw

materials, indigenisaticn of manufacturing, and employment and training
of nétionals. The trend in LDCs tuwards impreving national entreprensus-
rial, manageriazl, and technulougical capabilities in order to moke

domastic conirul more effective is bound to become strounger cver time,

The evoluticn of policies towards TNCs varies from
country to country. By way of illustration, we present below a segmen=
tation of countries by the types of pulicies tcwards investment,
technology, investment guarantee, and disputs settlemant, fhe analysis
is based on data assembled by the United Natiuns. An overall ranking
of countriss by the restrictiveness of their policies cannot possibly
be dene on the basis of such limited datas. Indirectly, cne.can get a
sense of the investment environment of a country even from this

preliminary analysis,

Diagrams 5 and 6 shed interssting light on the configu=
ration of national pslicies, Countries which are likeral towards
foreign equity barticipation are generally more liberal about invest=-
ment guarantees and disputes settlement. On the other hand, a few
countriss are strict on some dimensions of policy, but libesral on
others, Nigeria and Malaysia are more restrictive than saveral other

.countries towards foreign equity participaticn. Yet, they do not have

a centralised monitoring agency for the import of capital and tochnologye.
Malaysia and Indonesia have provisicn for scttlement of dishutes through
international institutional arrangements thcugh both ars rather restri-
ctive about the conditions for Fdfeign aguity participation. Nafional
policies should thus be disaggregated and compared on different dimene
sions in order tc gain insights intu their implicaticns for prospective
entreprencurs., Clearly, changes in policies will alter thess assesse
ments. Hence the need to monitor policies and controls on a continuing

basis.,
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Segmentation of Countries by Foreign Equity Participation

Allowed and Requlations Regarc ‘ng Investment and

Technglogy Trapsfer

-

Foreign
sguity
partici-
pation Ordinarily 51% Ordinarily more
invastment and lass then 51%
echnology
Transfar
Centralized/ India Indonesia
Government Iraq Ghana
Screening/ Algeria Pakistan
Monitoring Mexico Egypt
Agency Turkey Tunisia
Papua New Guinea
Ancom @
No specific Zambia * Singapere +
centralised Nigeria Zaire
secreening,/ Tanzania
monitoring Malaysia
agency Iran £

@ Limits foreign participation to 49% within 15 to 20 years.

Ande

* The minister approves all investment applications,

an Common Market.

£ Since 1979, changes msy have taken place in Iran's policies

towards TNCs.

to classify the country accordingly,

Lack of documented evidence makes it impossible

+ Appraoval is required from the Trade Department for foreign

investors who wish to establish sales and trading

operations.
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Segmantation of Countriss by Foreign Eguity Participation

Allowed and Provisions for Setilement of Disputes

Equity
partici=
pation

Ordinarily S0%

Ordinarily graata?

Settlement and less than 51%
of
jdisputes
Sub ject India Ancom
to Iraq
Local Mexico
Law Turkay
Sub ject to Algeria Indonesia
Bilateral/ Zambia Ghana
International Nigeria Pakistan *
Provision for Tanzania Egypt
Settloment Malaysia Tunisia
Iran Papua New Guinas
Singapore-
Zaire

* Foreign awards recognized, but generally
disputes settled under cods of civil

procedure,
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Requlating Trapsborder Data Flous

An interesting new develcpment is the emergence of pelicies
toc control the flow of information zcross national borders in which TNCs
have bean active in recent years. New technolegies have in recent years
challenged and transformed conventional concepts of information. Tela=
communicaticns and informatiss have virtually causad an explasion 4n
information ganeraticn and trade across borders with important potential
effects om the structures of decision making and political power,
Computerised communication has led to the concept of information trade
which is distinctly different from the classical trade
in goods and services. There are now commercial transbordser data flows
which are traded and corporate transborder flows which are private and
suppart other sconomic activitiss, TNCs have been the picneers in this
field and dominate transactions in data in many LDUs, Since information
is a signiFicént'sourpe of economic and political powsr, its petential
impact on the davelopment proceés is snarmouse Besides, since the now
telematic networks augment the transnaticnal access to data, they are
bound to increase the scope for an internatiocnal exchange of informa=-

tion which could tenefit both LDCs and develgped nations,

Among LDC govermments which have percaiued the significance
of this new dovelopment and svalved policiec to regulate trensborder
flows is Brazil., Through a variety of policies, the Brazilion Governe
ment has tried to maximise the informaticn sources located in 8razil
and acguire and maintain national control over the technologies and
decisions relating to the Brazilian information industry.18 Brazil
has also mads considerahbla progréés towards building an infrastructure
to facilitate natiomal control over ﬁhe activities of TNCs and domestic
firms in this field, for example, commereizl transpational date flows
are permittecd only through the Brazilian public teslecommunications
network, In respect of corporate date flows, a copy of the data base

is to be retained in Seazil, Data processing abroad is not favoured
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unless no local alterpative exists. For commércial on-line transbordsr
data flows, data base access is encouraged, but in cooperation with a-
Brazilian instituticn,  These are examples of how an LDC government has
intervened in a poténtially powerful new industry in which TNCs are
dominant, to minimise the abuse of data flows and gain from the use of
new technologies and information networks. Braiil hés shown that LDCs
need to be sensitive to the implications of new technologies and the
need to design policies to cope with them since convantional regulations
of ownership investment, prices and trade may not be adequate tools of

control,

New TNC Responses

The rising wave of forced divestments and more comprehen—
sive host country policies have led to two important developments
which deserve to be noted. Firstly, new forms of TNC participation in
1DCs have emerged. Secondly, the pattern of financing has changed
significantly, leading to the emergence of TNBs as the dominant source

of funds, as has already besn noted.

The rise of joint ventures in the 1970s shows how TNCs
adapted to the policies of LDCs which emphasised domesti ownership
and control. Joint venturos and licensing of technology and knowhouw
without foreign equity partiéibation are tuo important forms of TNC
participation which have bescome increasingly popular, For exampls,
international payments for trade in technolegy have increased from
- §2,700 million in 1965 to over $11,000 million in 1975. The main
forms of non-equity arrangements are licensing of patents, trade
marks, and knowhow, technical assistance agreements, turnkey and
production sharing contracts, financing, managament contracts and
marketing contracts. These different forms have provided a wide
range of alternatives fer securing TNC participation and for paying
for such participatien within the framework of host ﬁountry‘policies.

However, technology payments by LDCs in the form of fees and royalt ies
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account for only 15-20% of the global total of such payments, It is
important to note that whils TNCs' role in FUI has not accelerated,
their growing role in the new forms of non-equity participation repre=-
sents a different dimension of involvement in LDCs., This development
has to be given due recognition in assassing the impact of TNCs on the

economic and social development of LDCs,

The growing role of TNBs in the commercial flows to LDCs
has saeveral important implications., Is there s close relationship
between industrial TNCs and TNEs? Are TNB loans used to finance TNC
activities which are forced to reduce the scals of their 8guity partie
cipation in LDCs? Will TNBs have a major influence on ths corporats
) strategies of the industrial TNCs operating in LDCs? There has besn a
growing trend towards the comcentration of industrial assasts - through -
mergers in countries like the U.S. Conglomerate mergers, expanding intra-
?irm trads, growing linkages betwesn industrial TNCs and TNBs, and the
increasing indebtedness of LDCs to TNBs may imply interlocking areas of
control even though non-gquity arrangsments and joint ventures may
create the impression of the weakening power of TNCs, The implications
of these emerging relationships for the bargaining nower of LDCs desserve

to bo examined with care.

III.;'Behauiuur of TNCs International Concerns

In the 1960s, TNCs were referrad to zs "engines of
development” by some observers, By the end of that dscade, however,
TNC activities in many parts of the world began to be viewed with
considerable alarm and hostility, largely because of their negative
impact on many countries, especially LDCs, Political interfersnce
in the - . internal affairs of host countries, economic exploita=
tion through the abuse of transfer pricing and restrictive trade
practices, illegal payments and unethical conduct in respect of
pricing and advertising are among the facets o." thair behaviour which

received much adverse publicity in the early 1970s, Criticas pointed
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out that the global strategies of the TNCs weres invariably in conflict
with the national goals of their host countrivs, and that the inability
of any single government to regulate them was the major source of the
problem. In a well known critique of TNCs, Barnett and Muller summari=
sed the negative impact of TNCs as follows:
"Glohal companies have used their great levers

of power = finance capital, technology, organisa=

tional skills, and mass communications = to crekte

a Global Shopping Cantre in which the hungry of the

world are invited to buy expensive snacks and a

Global Factory in which there are fewer and fewst

Jobs. The World Manager's vision of the One World

turns out in fact to be two distinct worlds = one

featuring rising affluence for a small transnational

middle class and the cther escalating misery for the

great bulk of the human family. The dictates of

profit and the dictates of survival ars in clear

conflict,™?

In both develeoped and developing countries, trade unions have
been highly critical of the behaviour of TNCs, Though the latter are
usually high wage islands, trade uniens have questioned corporate
decisions to close down operations in some countries and shift them
tc others. Such decisions are consistent with the global strategiss

of TNCs, but are not in the interests of worker groups.

Yet another major reéson for the rising international hosti=
lity towards large TNCs is their role in South Afrieca whers, it was
alleged, that the racist regime has received support and collaboraticn
from TNCs  inspite of internatiomal sanctions against this regime,
Trade unions and governments of LDCs (Group of 77) have publicly
‘condemned this unjust cenduct of TNCs. The UN Commission on TNCs has
dooumented extensively the involvement of TNCs in South Africa. As a
result of the mounting pressure, countriss such as Sweden have recently

prohibited their TNCe from investing in Scuth Africa,
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Thus during the past decade, considerable intasrnational
concern has been expressed about the bshavicur of TNCs and their
adverse impact in terms of the political, sconomic and social conssguences
of their actions especially in LDCs, It is not that their positive
role and potential contribution towards accelerating development were
not recognised. But this aspect was drowned in the international
publicity given to the disclosure of many instances of corporate mis-
conduct, This development has led to interventions of two types, The
first is a deliberate move by host and home countriss to regulate the
activities of TNCs through national policies and laws. The second is
a move towards the internaticnal regulatien of TWNC conduct, not through
legislation, but by laying down standards for TNC behaviour through the
medium of the United Nations, and international business organisations,
We have already commented on national policy interventions. The aims
of these endeavours is to create a national framework . to minimise
the negative effects of TNCs while improving their positive contribu-
tion to the process of development, In this section, we shall survey
the international regulatory interventions currently under ﬁegotia-

tion,.

The need for an international framework stems from the
realisation that national regulation and control are inadeguate to
deal effectively with the global strategies of TNCs, LDCs, especially
the smaller among them, have faound the task of regulation too complex
and cumbersome, A multilateral approach has therefore been welcomed
by all developing countries, Developed countries have also sesn merit
in the multilateral adoption of common standards for TNC behaviour, The
code of conduct for TNCs formulated under the auspices of OEED (Organi=-
sation for Economic Cooperation and Development) is an example of a
Joint intervention by developed countrics to regulate TNC conduct.
Another important international response was the astablishment of a
United Nations Commission ofi Transnational Corporations in 1974, In

creating this Commission, and 2 Lentre to serve as its Secrstariat
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in New York, the UN General Assembly'signalled the high pricrity it
attached to the formulation of a code of concuct dealing with TNCs,

and atrengthaning the capacity of LDCs to regulats TNC conduct,

Other agencies within the UN system have also been active
in formulating codes of conduct for TNCs in specialised arees, Thus,
the International Labour Organisation (Geneva) has concluded a code of
conduct on employment practices.20 The UNCTAD (UN Conference on Trade &
Dévelopmant) is angaged in the formulation of a code of conduct on the
transfar of technology and restrictive business practices.21 The
proposed UN code of conduct will incorporate these specialised codqs as
well as the more general principles and guidelines of a political,

gconomic, legal and sociel nature,.

Areas_of Concern
The draft UN Code of Conduct highlights the major areas

of international concern about TNC behaviour and the nature of
standards which this intermational body is struggling to svolvs., The
very fact that more than five years have passed since this work began
shows how difficult it is to reach a consensus on these complax issuss.
The substantive provisions (yet to be adopted) of tho proposed UN code

may be divided into four parts:

1. Gé%a;al and Political Matters

The issues covered in this section are as follouws:

a) TNCs should respect national sovereignty and
observe the domestic laws, regulations and
administrative practices of their host
countriess

b) TNCs should adhere to the economic goals,
politice and priorities of the host countryj

¢} Contracts betwsen governments and TNCs should
be negotiated in good faith, Where there has
been a fundamental change in circumstances,
TNCs should cooperate with governments for
review or renegotiaticn of the contracts
involiveds



d)

)

)
h)

1)
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TNCs should respect the socio-cultural objectives
and valuss of countriesg

TNCs should respect human rights and fundamental
fresedoms in the host countries, and avoid discri=-
mination an the basis of race, cresd and colouT;

Non=collaboration of TNCs with the racist regime
of South Africa is emphasised with a call to
TNCs to divest their South African assetsg

TNCs shauld not interfere in the internal affairs
of the host countriesg '

TNCs should not interfere in interdowvormmental
relationsg

TNCs should refrain from corrupt practices, and
maintain records of payments to public officials
and their intermediaries,

2, Economic, financial angd Social Matters

There are seven major themes under this sections

/host

a)

b)

c)

d)

e)
f)

a)

TNCs should allotate decision making powers
among its entitiee so as to enable them to
contribute to the development of the countries
in which they operate;

TNCs should mot engage in short term financial
operations so as to destabilise the currency
of the/country, and worsen its balance of
payments; o

TNCs should not use pricing policies in their
intrafirm transactions that are not based on
market prices or the arm's length principlej

TNCs should not, contrary to netional laws, use
their corporate structure and mode of operations
to modify their tax baseg

TNCs should refrain from restrictive business
practices in their operationsg

TNCs should conferm to the trghsfer of technology
laws and regulations of theirihost countries;

TNCs should observe natiocnal laws pertaining to
the protection of ccnsumers and the environment.
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3. Disclosure of Informatiocn

a) ThNCs should disclosc to thu public in the host
country information on the structure, policies
and activitics of the corporation as a whole,
The financial information on their operations
should be pressnted on a consolidated basis
annually, ‘

b) TNCs should provide to trade unions the necessary
information on the activities discussed in the
code, and where appropriate on the corporation
as a whole,

4, Treatment of TNCs & Obligations of States

_ On issues relating to the treatment of TNCs by governments,
represaentatives of governments are divideds The guestion of settling
disputes in the event of nationalisation is one such issue. Many LDCs
feel that TNCs should be subject splely to national laws and regulations
in this case whereas developed countries argue that settlements should
bz in accordance with international law and conventions, The questiun'
of defining a TNC is also in dispute. The Soviet Union has argued that
state owned enterprises should not come within the purview of the
definitiun.22 Most other countries feel that the code should apply to

both private and public snterprises operating in two or more countriese. -

If and when the code is complet-d, member governments of
the United Mations will be asked to adopt it for implementation through
an inter=-goverpmznt agreement.23 It is unlikely that the declaration
of a code of conduct will drastically influence the behaviour of TNCs.
The elout of a general code of conduct of this type cannot possibly
coma from its being a legal inétrument. Rather, its impact will be
determined by the support it receives from member states who in turn
might incorporate many of its key hrouisicns in their own lews and
regulations., The code itself may remain a voluntary instrument, and
yet make its impact felt through the cooporative action it may facilitate
among governments, For example, discussions on the code - | have

already had an educative effect . on many LDC governments which are -
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rnow mors aware and sensitive to what they can do to rsgulate intsre
national busincss, TNCs have also been inf_uanced by these debates,
and have begun to adapt toc the ncw situation by resorting to new forms
of non-ogquity participation and disclosing more information sbout their
operations, LOC governments ars sesking technical assistance and
advice tg improve their policies and controls in respect of fareign

investment and technology import.

IVe Emerging Trends and Their Implications

We summarise below some pattarns which emerge from the
foregoing analysis. It is risky to predict future trands in country
policies, and the likely behaviour of TNEs in the facs of increasing
controls, - One can only speculate on these complex issuss. For one
thing, countries &ill differ in terms of the influence global trends
will have on their policies and behaviour. They tend to differ also
in their capacity to modify their own environments. We cannot,
therefore, expect thatal LDCs or TNCs will behave similarly - in the
face of the desvelopments analysed above,. Neuerthaless,'we highlight

below four areas which deserve careful attention,

Control through Policies

LDCs are likely to rely increcasingly on policy intere
ventions to regulate international business under their jurisdiction
rather than through precipitate action such as fmrcedbgiuestmgnts.
As has been noted, the political risk of cxpropriation/LDCs may now
become less significant than in the past. Instead, taking advantage
of the information gencerated through international agencies such as
tho UN, governments may compare notes among themselves and improve
their control and policy capabilities, For instance, the UN code's
focus on domestic ownership, consumer protection etc., is bound to
gncourage LDCs which have left these aspects unspecified to initiats
suitable laws and regulaticns in this regardes In a sense, this is a

positive developmant though scme businessmen may ses it as an
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urwanted intervention. LDC govermments may in the process become less

arbitrary which is better for business in ti.» long run,

Focus on Selscted Aspects of Operations

- An important consesuence of the public debate on the
global concerns about TNCs and the code of conduct is that LDC QOVETrN-
ments will watch more closely, and certainly raise questions about
important aspects of business operations, Likely targets are transfer
pricing, employment and training of nationals, domestic ownership and
balance aof payments impact on their economies. Sensitivity to these
issues has besan hightened by recent public debates. Technical assie
stance to governments to analyse country experiences is likely to be
increasingly available in the future. Especially in view of the
resource constraints faced by many governments, the impact of enter-

prise behaviour in these areas will be closely monitored.

Digclosurs of Information

Whether small or large, THCs are likely to be asked by
haost countries to divulge more information about their operations on
a global basis. This is one part of the UN code which has been
égraed to by both developed and developing country governments. One
might argue about tte effectiveness of this :nproach as TNCs will always
find ways of hiding more than they reveal. 8ut there is no question
about ﬁhe direction in which the wind is blowing. The major implica-

tions of the requirement of information disclosure are the followings

(a}) A TNC in a host country may be regquired to disclose
financial and non-financial data not only about its operations in that
cuuntry; but also on its operations in other countries on a consolida~
ted basis. ODetails may have to be provided by country on sales,
operating results, new investments, stc. For smaller TNCs, these
raquirements could mean an additional burden although confidentiality
of data is to be assured by governments. The objective here is to
enable hast countries to obtain a fuller picture of the TNC's ocparations

and compare the porformance of its esntities in different countries,
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(o) The diselosure of accounting policies and policies
on transfer pricing of the TNC is to help - -vernments crosscheck ongoing
practices. It is possible that comparisons will enable governments to

propose changes or monitor certain practices more closely.

(c) The disclosure of information te trade unions is
to shable the latter to obtain a true and fair view of the performance
of the TNC. Specifically, plans for future development which have
major implications for employees may have to be mades available to the
latter. The bargaining pressure from trade unions can be expected to
derive strength from this provision. 1In brief, those engaged in
internationai business should note that their cperatiocns will become
more of an open book in the future than has been the case in the

'pESt-

+

Increased Bargaining Power of Host Countries

Increased policy orientation and sensitivity on the
part of governments and the public dissemination of the provisions of
the different codes of conduct on TNCs can be expected to-strangthan.
the bargaining powsr of host countriss, many of whom are LDCs. As we
have noted, a voluntary cede cannol have any legal sanction behind
it, However, public discussion about such codes of conduct and the
sharing of experiences in regulating TNCé arnong LDC governments will
improve the “nowledge hase of the latter and enable them to learn
faster in the process. Governments of developed countries which are
home and host countries all along have taken legislative and othsr
measures to ensure that TNCs conduct their affairs within the framework
of their goals and policies. It is a similar path that LDCs now seem
to be taking. Well designed policiss, disclosure of information,
publicised codes of conduct, and increase@ competition among TNCs due
to larger numbers and newer forms of non-gquity participation could
thus strengthen the bargaining power of Lsz in dealing with TNCs.

A great deal, however, will depend on the instituticnal capacities and

monitoring skills of these governments,
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Refarencas

A home country is one where a transnational originates.

A host couptry is a country where it operates. A transnational
corporation is an enterprise with commercial ocperations in two
or more countrises.

One may argue that Indizn enterprises and collaborations abroad
will be relatively small and therefore unlikely to attract such
criticisms. Yet, comments on Indian ventures operating in
African and Asian countries sbow that they will be vulnerable
to such eriticisms.

FDI is regarded as & good measure of the investment abroad by
TNCs,

Licaﬁéing, technical cecllaboration, management contracts, stce.
are’ forms of non-equity participation by TNCs. This issue will
bd discussed further in later sections of this paper,

The data reported in this section are based on the following

reporti :
UN, Transnatiopals in World Dsvelopment = A Reexaminaticn, New York,
1978, ' ‘

See UN report cited above for further details,

The least developed countries received only a negligible share of
FDI.

Eg. mining, ©il and mineral related industries.
See Diagram 2,

"Issues in East-West Industrial Cooper=ztion", Economic Bulletin
for Eyrope, March, 1981, -

The service sector refers to industries such as commercial banking.
insurance, tourism, advertising, consultancy, etc.

UN, Salient featurcs of Foreign Investmant, New York, 1982.

See Transnationals in World Development -~ A Re—examinatiop
New York, 1978.

Se. Kobrin, Trends_in foreed Divastments of Forsinn Affiliates

1960-79, Rasport for UNLCTC, 1962,

Basad on data furnished in Kobrin's study.

The remainder are highly ideclegically or politically motivated
regimes as in Ethiopia and Uganda,

NeP. Girvan, "TNCs in o changing world eccnomic environment ¢
Some issuas for rasearch and policy", CTIC Reporter, Fall, 1982.

Details are based on Transpnational Corporations and Transborder

Data Flows : A Tochnical Paper, United Naticns, New York, 1982




19,

20,

21.

22,

23,

3

R, Barnett & R, Muller, Global Reach s The Power of the Multinational
Corporations, Simon & Schuster, New York, 1974, p. 184,

IL0, Thg ILO Tripartite Declarstion of Principles Concerning Mylti-
national Enterprises sznd Sccial Policy EGeneua, 19775

UNCTAD's progress cn this code has been slow, 5Some cf thes provisions
on technology transfer have run into rough weather because of the

opposition of developed countries,

The basic argument is that the need for tte code arose ocut cof the
misccnduct of private TNCs sngaged in profit maximisaticn.

The implementaticn of the cede is to be monitored by the UN
Commission on TNCs, The O0ECD similarly monitcrs the working of
its code and prepares pericdic reports on itsprugress and
problems.



