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THE_NONGEPT. O BOMUS

IS
i
-

English jurisprudsice is realohe with 2 myriad examplss of
judge-made law — the foundstlon and edi’ice of thai lesgal system is
built around the tenet of precedents., Judge-made lew is & rarar
phenomenon in India and the credit of payment of an annual bonus to
labour rests with the juridical initistive of the Industrial Court,

Bombay, in 18948.

Early history

An ex—gratia payment by the textile industry of Bombay and
Ahmedabad during the First World War years, with the industry bcoming,
can be ssen as the beginnings in Indis of fhe proliferation of the
pay packet beyond earnimgs dependant on the hourly - rate or deily wege,
Hidayatullah, J. of the Supreme  Court described this paymant in the
words : "The payment of bonus had its corigin in the generasity of the
textile employers during the First Yorld ibr when they voluntarily
gave away 10 per cent (loter upte 35 per cent) additional wages as

‘yar bonust . 1

Post-yer slack led to resistanco of the continuation of
payment of "war bonus® by the textile industry. it uss contended before
the Bonus DiSpute~Committee headed by Sir John Mac leod, Chief Justice
of the Bombay High Court, that payment of bonus for five consecutive
years had led the workmen to look upon these annuel payments as a part
of their wages., The Committee did not accept this argument and
concluded that there wss no enforceablc claim sgainst the mill-ouners

and an annual payment of bonus could not be upheld by a Court of Law.

In 1931, the UWhitely Commission dismissed the introduction
of profit-sharing schemss ¢ "Suggestions heve been mede from time to

time that the difficulty (labour securing a just share of the results



of industry) by the general adoption of prefit gharirg schames, but,
this movement has made practically-nc progress in India, and in the
present stage of industrial dovelopment, such schemes are unlikely to

2
prove usaful or =ffective.”

During the Second Werld dar, in the wake df\mar—time
conditions, industry made loarnge profits and either thraugh the
intervention of Government a3 in the sase of the lextils industry of
Bombay or throuch compulsory refcrences te adjudication of trade or
industrial disputes under thc machinery set up by the Defence of India
Act, bonus came to be rocogniszd 2s nayable out of profits.
fir Justice Chegla observed : "gut the distribution of increased profits
among workers is better achicved by giving an annusl bonus than bv

7z

further increzse in wages, ™"

Jhe_Industrial Court, Bombay s Awdords

In awarding the eguivelent of 4% months' basic wages in
the diSpute for bonus for 1948 in tha textile industry of Sombzy, the
. Court observed :

" Labgur as well 3 thc.working capitz il cemployed in the
industry both contribute to the profit madc and both are, thorefore,
antitled to claim a legitimste roturn, out of profit, and esuch
a legitimatc return-so far as lebour is concerned, must be based bon
the livimg wage standard, It is, howsver, to be remembered that a claim
to bonus might be admissible =ven if the living wage standard were
completely attained, It may, therefore, be stated that:so long as the
living wage standard has not been attained the bonus partales primarily
of the cheracter of the satizfaction, ofton partial and temporary of
the deficiency in the legitimatoc income of the averzqe worker in the
industry, and that onece such incomc has bLeen attained it would also

'partake of the character of profit shering. Ouwing to this dual character

of bonus it would be 2 mistake to regord @ demand for bonus as 3 dsmand
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_for profit-sharing pure and simple.™

Efforts of labour + the use of leads to
yorking Capital == - -~ - & Profit

Bonus justified to - 1. cet to living standard wage and
2. as profit sharing.

- — e 8 e R e e R e e e R e e - A

It was when considering the qqestion of bonus for 1949 of
the textile industry in Bombay that the Industrial Court introduced the
dictum of no profit-no bonus ¢ "It may well be expedient from the point
of view of industrial peace and progress to detzrmine, the duantum of
bonus industry~-wise in a giver loc2litys; but in “h~» absence of any
legislative provision snjoining upon us the obligation to direct sven
‘those mills that have not made profits but have suffered losses instead
to pay bonus alike with those that have made profits, we do not think
we would oe adjudicaéing aguitebly in relation to the former if we

direct them to pay bonUS."S

i 1
'TASLE 2

CONCEPT OF 90NUS 3 Stana 11
leads to "profit

Bonus justified to 1. get to living standard wage
- - -~ - -2+ a2s profit-sherimg. —-- - . — ..

Efforts of labour + the use of working capitazl —= = = = < {p profit
' .no bonus,

|
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The Labour Appellate Tribupal s Formula

If the awards of the Industrial Court, Bombay, were thc
embpyo of the corcept of benus, what has variously been described as
the LAT or Full Bench formula is the first shoot in the daveloping lew
governing the payment of Sonus. The Labour Appcollate Tribumel in
enunciating its feormule ‘was sitting in appeal against the auward of the
Industrial Zourt, Bombay, in the disputs for bonus of the textile
industry of Bombay fecr the yoar 1949,

'

The Triburel procseded on the premise thot since both labour
and capital contributed teo the sarnings of an industrial concern, it was
but féir that labour ehould derive some benefit provided thore was
surplus after meeting prior or necessary charg=s. The quantum of bonus
must depend upon the rolstive praosperity o# the conecorn during the yoear
under review and would be raflected in the ampgunt of residuary surplus

of profits,

The first charge on gross profits should be the amount of
morey that would be necessary 7or rehabilitation, -2placement and
modernisation of machinery. The Tribunal was of the view that depreciation
aligued under the Income-Tax Act w2s insufficient for this purpose as
it only constituted a2 percentage of the written down valuc and would be
insufficient for these purposes znd noeded to be augmented by an
oxtra provision cach ycar under "reserves",.

The noxt charga on gross profits enjoined afFair,return on
capital, normally 6%,and on rescrves omployed as working capital,

at a lower rate.

Distribution of surplus after tihose chorges needed to bear in

mind the threc interests of the nood of the omployees, the claims of the
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shareholders and tho reguircments of the incdustry itsclf, The Tribunal

observaed

" Tho subjcct is not readily resgonsive to any rigid principle
or prcciée formula, and so far we have not bean akle to discover a
general formula, This does =wt, howcvar, msan that the answer to this
issuc is in any wey fortuitous ..... Our appreooch to this problom is
motivated by tho rocuiremant thet we sh-uld cnsure and achisve industrisl
pcace which is ossential for tiho dovelopment anc expansicn of industry.
This can be achieved by having a contcnded labour force on the one hand,
and on the other, an investing public who would bz attracted to the
industry by a stcady and progrossivo return on ceapital which the industry
may be able to offer. It goos without saying that if the rosiduery surplus
is appreciably larger in any nporticular yoar it should be possible for the

. . 6
company to give s mors liberal honus to the cmployces "

whenever, there wes "available surplus® after meeting the
prior cherges, bonus wss paid and cxprossed as a parcentage nf tho annual

basic wago carning of workers, .
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Usc of capital i -Prior --iROsaruc for rohabil?tat%on
. yielding: charge 1 ireplacement, modcrqlsatlon
+ !M—-—— ="~"-profit | Priocr - |Raeturn on paid-up cepital
i 3 ) =) 1 568 worki
Effort of labour! . charge 2 & r?scruqu»USDn #8 working
: ‘capital. p
- Bonus -~ IFrem svailable surplus,if

any, bonug to labour te

attain living standsard
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Ihe Suprom Court on bonus
The Suprome
LAT fermula, The highest Court of
not 8 gratuitous paywont, that it wes
that where wones

a profit, & claim Zonus

The formula as cnunciated by the LAT was gencral

‘Supreme Court rofusod to rovisw

# If the legis)stirc

Court had sove
the lana mado

not

ral occasions to consider tho
it cloar that bomus wes

deferred wine hut stipulated

Ul

fall short ot the living woa2 =nd industry was making

caould be Jogitimotely made by the workmon.

accnpted and tho

L1y
Jendragadita~,l. observod:

~
e

focels that the cileim for spcisl and

sconomic justicc made by lsbour should 2 rodefincd on a clecrer basis,

fe

it can step

The LAT formule had

pasod on vany strict thcory of legalyrights or o

b
intendod to makc an cquiteple division of distributable
1N

i
nond logislztec in thet behalf.,

no lngisiative rtecognition,

7

ror was it

ligaticns, it wes

porofits after

making reasor@blc allocoticns for prior chargos." "In assencz, it was

3
SO

only a workable splution, It

workmen, Disputes continucd thaugh ths

tisficqd rmoithnor the cmployer ror the

formula was ogonorally adhered to':

Hidayutallah, 3. of the Suprema “aurt of Indis. |
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WFUNCEPT OF 30MUS ¢ Stage IV

. - gratuitous
is not |

. dofaorred wage

anpnual
profit shoring
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prior changes Ajl ¢
return on peid-up capital &
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The Moher Commission ~2nd The Poyrens of Jonus Act, 1955

Continucue liticatisn, qonura) dissatisTnetion of both
omployers and labour, incdustrizl strifc end the rofus?l of the
Supremc Court to oxamine afrosih and altar cho LAT formula, made the

situetion rips for legislotivs intarvention,

At the cenclusisn ef the deliberations of the sccond and
third meetings of the 18th scssion af the Standing Labour Committen.
a Commissicn wes sot un under tha Cheirmanship of Shri M R Meher by

by the Govermment of Indis with very widec terms of referenca.

Bonus received a nicho in the statute books of the country
following the Report of the “icher Commission, initially as an Ordimence
pesouigated by the President of India on fMay 25, 1565, lator replacod

)

By ¥hw Payment of Bonus Act, 1965.

The legislaturc hzod medo scveral.crangos to the existing law

on bonus :

a) Borus would, hcneccforth, b2 payai:l- to any employce earning
“less then B 1,600 por ronth, but, in celculating bonus

payablc in any yar for thoso in rocoipt of salary or wsges in

oxXeiss of s 750 per month, it shall L2 ca’culatced as if his

monthly carnings wcre Rs 750 ner manth. For tho purposes of

determining bonus hoth basic wszoos and dcarncés.allowancc

»
would bo takon into tockening.

b) A minimum bonus of 4% of clicihlec wages and 2 maximum of
20% wero introduced. The principl. cf sct-on and sct—off for
those years, where bonus wes in oxcoss of meximum or oallocable
surplus was insufficicnt to pay minimum bonus during a cycle

of four ycars was introduccd.
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‘The Mcher Commissian zard Tho Payroans of 3nnue Act, 1965
. £ i Al W WG M A & Earms wwra - 6 A oA e e e € e - e wam 4 B roat el aee ) e
Continusus liticatin, gonuvral dissetisnction of bhath
gmployers and labour, industrizl strifc and the rofus2l of the
Supremc Court ts oxamine afroch and altor thoe LAT formula, made the

sitwfion rips for legislotive intarvention,

At the conclusisn of the deoliberations of the szcond and
third meetings of the 18th scscion &f the Standing Labour Committoon.
® Commissicn waes sct un under tho Chairmanship of Shri M R Meher by
by the Goverminnt of India with very wide terms of roferencc.

Bonus raceived 2 nichc in the statubte oocoks of the country
g§1loming the Report of the ‘igher Commission, initislly as on Ordimence
EESmulagated by the Prosident of India on fMay 25, 1565, lator r2olacad

“”ﬁ? The Paymernt of Bonus Act, 1965. » ‘

Tho legislaturc hod medo scvercl cranges to the existing law

on bonus ¢

a) Bonus would, huncoforth, b2 payall- to any cmpluoyee earning
less then & 1,600 por manth, buﬁ, in c2lculatino bonus

payable in any var for those in rocoipt of s2lary eor wages in
oxciss cf " 750 por month, it shall b2 ca’culated as if his
monthly carnings were Rs 750 ser month. For the purposes of
determining bonus both basic wages and dcarnﬁss‘allowanco

-

would bc tsken into rockening.

b) A minimum bonus nof 4% of clig

inlz wages and a maximum of
20% were introduced. The principlc of sct-gn and sot—off for
those ycars, where bonus wes in oxcoss of maximum ar allocable
surplus was insufficient to pay minimum bonus during a cycle

of four ycars w2s introducod.



c) A compliceted formuls storting wit!, jross profits and
providin- for rocturn sn peid-up cepital ot BE, rescrves ot

6% lood to the dotormlonbion of aveilable surplus of which
60% was distributable to lasour &6 allocoblo surplus. Tho
bonué'payablz wos cxprosscd as the porcentage such

allocable surpius boars to total 21igible weges (this
congtitutos to totol wage hill of all caployecs oarning4bclou
Rs 750 4 weg2 Bbill of all “hosc corning ovor that figure

pcgged 8% f 750 per month),

| Tele 5

L s VU .
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CONCEPT OF BONUS : Staga V

- minimum 4% whether thers is profit,

allocablc surp 5 e not
Bonus payoblec - of bosic + d.a. par annum
not exceooding but sct--
Rs 750 «m. of f cnd
sot-on
~ maximun 20% availablc 4

Empleyor and cmiplayces can vary the formuls znd comz to their own
arrangcnents.

N ¢ T A AT 7 L M A Gm m B w6 M REeAN o 4 e A mE e aee e

d) Employers and employscs wora aiven thoe froocdom to bargain
and ust any cthor frrmuls in terms of provisions of Scection

34 (3) of the Act.



An appraisal of_ the Concopt of bonus upto 1965

From the five tablas on the concopt of benus it is cvidont
that a lot of confusion preovailicd ©s tg what was the prececisc maturc of

bonus «

Having defired bhnus s an adjunct to ostain a living
standard wagc which when that stendarod wis attainad would take the maturc
of profit sharing, both the Industrinl Court and the Labour Appcllate
Tribunal cloekod this payment with the dusl characteristics of wage and
profit-sharing, but, in cxcludiry lose-making units from the purvicu

-slantod the concopt in favour of profit shering.

The Suprems Court, on the cther hand, 1oft no doubt ss to
what it was not — it was not an ox gratie payment and it was not de®erred

wage, It was annual profit-sharing.

The Payment of 3cnus Act, 1965, in fixing & minimum honus,
whether there was profit or allocasle surplus, removed the wnderlying
concept of profit-sharing and oxtrnded it heyond an annuel paview on the
performarmce af cach yecar by introducing tho principle of sot—off and
set—on. Bonus had bocume a continuous process. In allowing the dynamics of
collective bargainino teo cvoive fermuldac different from the Act, the
legislateee had introduced & totally now dimension = theore was no
gacrosanct arithmeotic any longer to determine the paymont of bonus.

The accent of juricial redress was substitutod with
collsctive bargaining winich often degenerated into violemt a2nd coercive
bargaining with the law and arder machincry =2nd tho administrative nexus
for the rosolution of industrial disputcs nlaying a largor role in thae
rosolution of conflicts which were to abound. An 2r2 of the annual Eéhé;ﬁ;

of bonus had bocn ushored in.
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In Soptombor, 1972, tioe Eresidont of Indin promulgsted an
>

to
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-
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Ordimance raising minimun beonue rdinance 2iag provided

[0

that despito what ths yicid of honus cither undor the dct aras 2 rcosult
of any arrangsment Lotweon Lno omelaytr 2nt Bhe oiployce werked cut to,
horus in cexcase of whet win p2id the ~rovinus yodr weuld bc paid into the

Prov ident Funmd of the cnplayen o:pcconod.

Ancther Ordincnc in 4975 was part of & packagc adopted by
the Govermment of Iniie to bripg run—cwsy inflation under control. No
bonus was payable any longor in thc absenco of allocablo surplus, '
Scction 34 (3) uhich allowoc bargaining ctwsen the partiecs to avolve any
formule otfor than tho onc undor the Act, was romoved, Daymont'bcyonﬁ
what was worked out under the Schedule to the ot recoived porel troztmort
undor tho provisicns of thz Incame Tax Act -~ such payments cauld rot be
deducted as gxpconditurc,

At tha 2nd of the decade aftur tae Payment o Baaua Act haod
bocomo £ part of the 12w of the land,tho concopt o . nus hﬂa taken 3 full
circle, turncd wolic fage and gonc bzck to tio Initisl definition of tho

a ooy liok with wiges and the otormal

comgnpt of profit-shorinn, =00 fting
P [

‘ ) i . .
and unrcwsrding chase of cotchiing up with the living wege.

Tahla &

— - ——a — o — — i ——— ———

THE CGACERT OF 82°US @ Stage ©1

BONUS is prcfit sharine Zopendant »n 3
surpius coach woar - Lhe princinlo
and sot—-cf cver a cycls of yoars
link botuween the -ast and thae oty
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O
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Having donc away :ith Scotion 34 (3%, ﬁﬁpémonding ict
brought in a link with procuction end productivity in licu of benus
_besod on profits pavable undot tnc fAct. Undeor a mutual agrcom-.aot bobh
employor and employoe could eubstitute a produst fen/productivity
agrecmant provided payments do not exccod 20% of tha szlary/wage carned

during thoc year.

Teste 7]

- e - Miw 4 e eme mrma e Ereceve e——

THE CONCEPT OF BONUS @ Stsga VII

BONUS

~ — SR ~1
is profit sharing dcpendant Can partake tnoc mture of

on allocablo surplus cach
year subjoct to .2 maximum
of 20% of saloery/wages

production/productivity payments
subjcet to a maximum of 207
of salary/wages.

- PR

Thewlaws of tho Profit Sharing Dommittca.consisting of
A\
repreosentetivos of omploycrs, omployces and Geovernment sot up in Mey 1948

had this to say 3

- " For one thing, prcfits made by industry depend on many
factors bosides' labour, and tc ‘that cxtont, do not bear 2ny measurable
rclation to what labour doocs or decs not do. Ain undcrtaking>in which labour
has porfaormod its full part might Pail to makc any profits beocausc of
other reasons while large profits might ho made in spitc of irreqularitios
or slacknoss of labour, Conditicns of production vary from industry to
industry and from undertaking to undertsiimg within coch industry,

Tha productivity of labgur is dopandaﬁt among othar things, on the maturc
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of equipment and th~ officiency of orgeniss®ion snd supervisions Then,
again, the messurement of Lotel produstion in terias of 2 common unit

is a very difficult task. Even tka final products of an industry or
undertaking are not alwsys uniform ard easily mpdsurablc. To prosoribe

a norm of annual production is ~ven mere difficult. Further the basic
conditions in any one year may bc guitc diffeorent from the comditions

on which the nerm has beon doterminad. The production oquipment might

have increassd or diminishcd or improvad or deteriorated inm the meantime.
The size and cumposition of the labour force might similarly have changed.,
There may be inﬁoluntary interruyptions for which no one is rosponsible,

To compare actual production in any given yzar with the norm would,
therefors, be extremcly unsciontific and unsatisfectory. To comperc total
production in eny industry with the normsl tctal production of fhat )
industry would be eoUen mor2 unsatisfiactory basis, as the numbor of working

units in tho industry might itself very from year to yoar."B

The uoicé cchoing b2ck from nearly thrae docodos ago, truly
sumarises the probloms of vagarics of linking productivity or production
in l1ieu of bonus and is as true ftoday as it was wh~?n prepouédcd in 1948,
Any attempt to rosolve the diveorgent meeds of incressod norés of
proéuativity, so dear to thn heart of tho emuloyer; more Gayqings without
any tangible incresse in cofforts, so Qherished by the indiuidual wgrker
and groups of workers: and tho natinmal aspiratiomsto aradicsate
umomployment in a2 determined span of time 2rc so irracencilabp that
any pof;puurri gvolved in bi - or tri-partito neogotiatiams must lead to

a totally unsatisfactory compromisc cf dubious distinction.

The_changos in 1977

8 1/3 por cent of oligiblo weges is to be paid to omployess
whother thero is any sllocable surplus or not or whore allocable surplus

is below tho requircmint to disbursc this amount. Where the alloﬁéﬁle
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surplus axceceds this amount, colluctive feraaining can bs rescorbtod T

Q
dotermine the formuls For disburcemont which in any ovent sh2ll not
axcood 20%. Hes the mismotchod allisnco of production/productivity
veen forn asunder 7 To follow indopondant peths er arc still united 2s
an cscape for a difforont formule t- pay bonus hotwocn 8 1/3 and

20.por coiy’

— e e e e ey —-

THE CONCERPT OF 20OMNUS 3 Stage VIII

3onus
i
|
- f
l 8 1/3% distributable as maximun 20%. Beotwoen 8 1/3 and 20%.

minimum irrocspective of
allocablc surplus bhoing - T
absent or bolow that Ly collectivae Ly pr;ductinn/
lcvcl bsrgaining productivity agrao- |

ments,

A

—_ JR— . - PSS 0 (VO S USRI -
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BDNELUSIQN s

In a short span of thirty yoers or loss the concept of bonus
has undergone several changeos. ihce initial confusinn of whethar it was
payablec in the abscncz of prefit or pertook in tho nature of any link with
wages was clearcd by tho Supreme Tourt, The intrcduction of tha concept of
minimum bonus whon there wes no ¢llceeable surplus put 3 stemp of logislat ive

ganction to the clasims of labour that bonus was defurred woge, Legislation
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axtended an arnw) rovicw to a brlince-chact coverino @ span of yoars by
introducing sot-on and sct-aff. Tho shift {rem judicial reselution of
disputos to the collcntive bargaining tabloe cnsuod. A full circlc of chango
wo s complotoﬁ when the 1975 Qruime oo taook the paymont of bonus back to

the concept of profit sharing by providing that no alleecablc surplué - ho
bonus. Simultancously, o link with pracuction/productivity wss also
attompted, And in 1977 ormc can rcad the beginnings of a palicy that concodes
8 1/3% as doforrad wagej paymonts botwcon 8 1/3 and 20%, allocablo
surplus boing adoquate and over whaot is necded to pay 8 1/3, as at the

}eclloctivo bargaining., This leaves thoe fatc of the isswe in tho

omploycr and labour. What prica is industry willing to pay for

88ce 7 How much is labour propsrod to sacrifice by way of loss of wagos ?

The thorny path of bonus is not yot out of tho vicissitudos

thot hovo dogged it sinco the judgos of the land bostowod the right to

a 1ump—éum paymont ocach yoar tc the omnloycoes .of industry, Clarity in tho
dofinition of tho canccpt of bonus is of garaomount impgrtonco and as a
nation we cannot affard sc ﬁany changes in tho lifc timc of a workor and
iﬁ a simglc gonoration os wo have witnossed in thirty ygors or loss,

The annual bono of contontion hotucen omployar and omployoe must rost for
some ycare on an inflexiblic daficlticn of the concent 2s provided by tho

logislaturc,
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